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Ta‘lilden Fikhi Teorinin Olusumuna: Debisi’nin el-Esrdr Adl Eseri Uzerine Bir

Okuma

Oz

Bu ¢aligma Debiisinin (6. 430/1039) el-Esrar adli eserindeki talil sistemini analiz ede-
rek onun Hanefi mezhebindeki geleneksel ta'il tarzini agan bir yaklagim sundugunu
ortaya koymaktadir. Debiisi fikhi hitktimleri yalmizca ciz’i illetlerle gerek¢elendirmekle
yetinmemis; fikih, kelam ve felsefe gibi diger ilimleri bir araya getirerek fer' hitkiimlerin

ta'lilinde genisletilmis bir model kullanmistir. Bu yolla Debiisi erken dénem itibariyle

“fikih felsefesi” olarak adlandirilabilecek bir diistince zeminini inga etmistir.

Galisma, bu ¢ok boyutlu ta'lil anlayiginin, islevsel gerekcelendirmenin 6tesine gecerek
butiinciil teorik yapilar inga etmede nasil etkili oldugunu ortaya koymaktadir. Bu yapi-
lardan biri olan “hak teorisi” ve onun kisimlari, Debiisi’ye gore diger teorilerin ingasinda
bir ¢ikig noktas: islevi gérmektedir. Ayrica ¢calisma, bu kavramlarin gelisimini, ciz’'iden
kiilliye uzanan katmanl bir anlam siireci i¢cinde izlemekte ve bu siirecin yeniden ciiz’1

olani etkileyecek bi¢cimde déngiisel bir yap: arzettigini gostermektedir.

A,

el-Esrdr'da kullanilan terimlerin ve ta‘lil kaliplarinin analizi tizerinden, Debisi’ye gore
makasidin nihai amaclar olmadigy; bilakis ta‘il ile felsefe arasinda gecis saglayan bir hal-
ka tegkil ettigi anlagilmaktadir. Bu gecis, fikih nazariyesinin akli ilimlerle buitiinlesik bir
yap1 olarak insasina zemin hazirlamaktadir. Aragtirma, bu yéntemin Debisi’yi Hanefi
fikih diigtincesinin kurumsallagma tarihinde ileri bir konuma yerlegtirdigini; geleneksel
hilaf literatiiriintin tesine gecerek fer1 hitkiimlerin teorik temellendirilmesinde birle-

sik bir nazari modelin 6niinii actigin ortaya koymaktadir.

Anahtar Kelimeler: Islam hukuku, Hanefi mezhebi, Fikih teorisi, Fikih felsefesi, De-
busi, el-Esrdr, Ta‘lil, Makasid, Hak, Milk, Hukuk.

From Justification (ta 1il) to the Formation of Legal Theory: A Study of al-
Dabusi’s al-Asrar

Abstract

This study examines al-Asrar by Aba Zayd al-Dabusi (d. 430/1039), analyzing his
approach to legal reasoning (talil) as a departure from conventional Hanafi methods.

Rather than confining himself to partial legal causes (‘ilal fighiyya juz’iyya), al-Dabusi
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integrates jurisprudence with disciplines such as kalam and philosophy, creating
an expanded reasoning model that constitutes an early “philosophy of law.” His
multidimensional approach underpins the construction of comprehensive legal
theories, notably the theory of legal right (haqq) and its classifications, which serve as

a basis for further concepts such as the theory of ownership (milk).

The study traces the evolution of these ideas from specific applications to universal
principles, which in turn reshape the particular. Analysis of al-Asrar’s terminology and
reasoning shows that, for al-Dabusi, objectives of the law (magasid) are transitional
stages between ta il and philosophical inquiry, providing a framework for integrating
jurisprudence with the rational sciences. This trajectory positions al-Dabusi as a
pioneering figure in Hanafi legal thought, moving beyond traditional khilaf literature

and laying the foundations for a sophisticated theoretical model in legal derivation.

Keywords: Islamic law, Hanafi school, Legal theory, Philosophy of Islamic law, al-
Dabusi, al-Asrar, Ta lil, Magasid, Haqq, Milk, Law.
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Extended Summary

This study examines the methodology of justification in Abu Zayd al-Dabusi’s al-Asrar. It delves
into the intricacies of these justifications and attempts to uncover the underlying patterns that,
according to this study, transcend the conventional jurisprudential justifications employed by
earlier scholars. While Iraqi jurists, as reflected in the available texts, focused primarily on two
aspects, namely, identifying the specific cause of a jurisprudential decision or applying general legal
principles, al-Dabusi goes beyond these by incorporating justifications from various disciplines,
including theology and philosophy. By moving beyond conventional grounds, he offers an
alternative conceptualization of jurisprudence and justification. Al-Dabusi links jurisprudence to

a holistic perception of shari‘a and the world, reflected in his terminology and justifications.

Al-Dabusi does not merely aim to illustrate the wisdom and virtues of shari‘a as elaborated by
earlier scholars such as al-Tirmidhi and al-Shashi, nor does he limit himself to presenting the
reasons for legal disagreements or identifying the prevailing opinion within or outside the school.
Rather, he expands his account of justification to include theological, philosophical, and ontological

dimensions.

Following this introduction, the research question is defined as a descriptive study of the
methodology of justification in al-Asrdr and how it differs from previous approaches, especially
those of Iraqi predecessors such as al-Jassas. Through an in-depth examination of al-Dabusi’s
discourse in al-Asrar and al-Jassas’s writings, this study provides an overview of the dynamics and
goals of justification, highlighting the distinctive features of al-Dabusi’s work.

An analysis of al-Dabusi’s approach to rationalization reveals several levels. First, he introduces
a notable level of conceptual abstraction, which I call “the philosophy of shari‘a.” This includes
concepts such as “the sanctity of sin” and jurisprudential concepts such as benefit (masalih),
ownership (milk), possession (qabd), and liability (daman). By integrating these concepts, al-Dabusi
constructs an underlying jurisprudential theory that rationalizes various legal decisions.

Within his rationalization framework, al-Dabusi uses several interrelated sciences to develop a
comprehensive legal conception. At the level of individual arguments, his concepts are interwoven
to reveal a sophisticated, multi-layered theory. These layers include foundational legal theories, such
as the theory of rights, and subsidiary theories, such as the theory of property. He divides rights
into the rights of God (hagq Allih) and the rights of the servant (hagq al-‘abd). While this division
existed before al-Dabusi, as in the works of al-Jassas, he provides a more detailed articulation across
different branches of law. He further divides hagq Allah into three categories: pure acts of worship,

punishments, and expiations, illustrating their justifications with examples.

In addition, al-Dabusi categorizes haqq al-‘abd, specifying what falls under the servant’s rights and
what does not. In cases of conflict between the two types of rights, either God’s right or the servant’s

will prevail. However, he presents this division as a derivative of the broader legal framework.

Having established the first layer of his jurisprudential theory, al-Dabusi further explores hagq
al-‘abd by linking it to property. He asserts that ownership is a fundamental right of the servant
and addresses related issues throughout al-Asrar within an interrelated framework. Under the
broader concept of ownership, he discusses subsidiary theories such as the right of ownership
and its implications for the disposal of property. He elaborates on various subcategories, which
this study analyzes to outline his construction of this theory. Consequently, his jurisprudential
system can be understood as follows: at its foundational level, he presents a worldview shaped
by rationalizations that go beyond traditional legal reasoning to include theology, philosophy,
jurisprudential philosophy, and ontology. Al-Dabusi then develops the theory of rights, with
property as a subsidiary aspect of haqq al-‘abd. In this framework, rights appear not as abstract
principles but practical legal constructs. This approach does not treat legal philosophy as an isolated
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teleological theory; rather, through its scattered presentation, al-Dabusi demonstrates the intricate

connections between foundational and subsidiary legal theories in all branches of jurisprudence.

By tracing al-Dabusi’s methods of justification, this study highlights the early development
and stabilization of jurisprudential theory. His extensive use of legal theories, particularly the
theory of rights and property, illustrates how jurisprudential reasoning is inextricably linked
to his understanding of various sciences, especially theology and philosophy. Furthermore, his
justifications show that legal purposes (magqasid) are not merely intended to highlight the virtues of
shari'a; rather, he uses them to demonstrate the consistency of shari‘a with the nature of existence
and the world. Moreover, magasid do not represent the ultimate goal of jurisprudence, nor do they
function as independent theoretical constructs; instead, they remain embedded in the practical
application of decisions, as evidenced by his extensive legal justifications. Notably, his work builds
on a stable, pre-existing framework of jurisprudential reasoning, allowing him to develop and
systematize these theories.

In conclusion, this study marks the beginning of an investigation into early jurisprudential theory,
which is not always explicitly stated in legal texts, but can be discerned through legal justifications.
The findings remain dependent on the sources available at the time of this research and may evolve
with further textual discovery and analysis. The examination of legal justifications provides critical
insights into the construction of legal decisions and the underlying legal reasoning, offering a direct

window into the jurist’s intellectual framework.

Keywords: Islamic law, Hanafi school, Legal theory, Philosophy of Islamic law, al-Dabusi, al-Asrar,
Ta lil, Magasid, Haqq, Milk, Law.
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