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Devlet ya da diger kamu tiizel kisileri tarafindan veya kamu tiizel kisilerinin denetim ve
gbzetimi altinda 6zel hukuk kisileri tarafindan yiiriitiilen kamu hizmetleri, genel ve ortak
ithtiyaglarin karsilanmasina ve bodylelikle kamu yarariin saglanmasina yonelik etkinliklerdir.
Bu nedenle idarenin yerine getirdigi en 6nemli islev ve varlik amaci olarak goriilebilecek olan
kamu hizmetlerinin belirli bir siireklilik arz edecek sekilde ve ihtiyacin devam ettigi miiddetce
sunulmasi gerekir. Diger yandan kamu hizmetlerinin gerek icerik gerek sunulug bigimi gerekse
de organizasyon olarak sosyal, ekonomik ve teknolojik gelismelerle uyumlu bir sekilde

yiriitiilmesi iyi isleyen bir idare agisindan kaginilmazdir.

Kamu hizmetlerinin temel ilkelerinden kabul edilen siireklilik ve uyarlanma ilkeleri,
idarenin sorumluluguyla olan iliskisi bakimindan da 6nem arz eder. Zira idare, yliriitmekle
yiikiimlii oldugu bir kamu hizmetini o hizmete duyulan ihtiya¢ devam etmekte oldugu halde
sunamadiginda bir kamu hizmetinin yiiriitildiiglinden s6z edilemez. Diger yandan idare, kamu
hizmetini degisen kosullara ayak uydurarak yani geregi gibi yiirlitemediginde ve bunun
sonucunda bir zarar ortaya ¢iktiginda ise idarenin hizmet kusurundan kaynakli sorumlulugu

ortaya cikar.

Kamu hizmetlerine iliskin ilkelerden olan esitlik-tarafsizlik ve meccaniligin aksine
stireklilik ve uyarlanma; kamu hizmetinin dogrudan igerigine, yogunluguna ve sunulus
bicimine yoneliktir. Bu asamada idarenin takdir yetkisine sahip olmasi idareye Onemli
avantajlar saglar. Idare, takdir yetkisini kullanarak bir yandan uyarlanmay1 gergeklestirip bir
yandan da hizmetin siirekliligini saglayabilir. Burada siireklilik ve uyarlanma ilkeleri arasindaki
iliskiye vurgu yapilmalidir. Zira bir kamu hizmetinin siirekli bir sekilde yiiriitiilebilmesi i¢in
gerektiginde uyarlanmasi gerekir. Daha agik bir ifadeyle hizmetin yiiriitiilebilmesi i¢in gereken

sartlarda onemli degisiklikler meydana geldiginde idare, uyarlanma ilkesi dogrultusunda bu
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sartlara uyum saglamak i¢in gerekli diizenlemeleri yapmalidir. Aksi takdirde uyarlanma
ilkesine aykirilik séz konusu olacagir gibi hizmete ihtiya¢ duyan kisilerin ihtiyact da
karsilanamamis olur. Bu durumda uyarlanma ilkesinin idarece ihmali, siireklilik ilkesinin ihlali

sonucunu da beraberinde getirebilir.

Covid-19 viriisiiniin iilkemizde ilk tespit edildigi 11 Mart 2020 tarihinden sonra idarece
kolluk yetkisi kapsaminda ¢ok cesitli alanlarda farkli tedbirler alinmistir. Bununla birlikte
iilkemizde de etkisini yogun ve hizli bir sekilde gosteren pandemi, temel nitelikteki kamu
hizmetleri ag¢isindan da 6nemli sonucglar dogurmustur. Saglik hizmetleri hari¢ tutuldugunda,
pandeminin en ¢ok egitim ve yliksekogretim kamu hizmetlerini etkiledigi sdylenebilir. Zira 16
Mart 2020 tarihinden itibaren tiim iilke genelinde ilk ve orta dereceli okullar bir hafta,
yliksekogretim kurumlari ise li¢ hafta siireyle tatil edilmistir. 23 Mart 2020 tarihinde ise Milli
Egitim Bakanlig1 tarafindan Egitim Bilisim Ag1 (EBA) devreye sokularak internet ve televizyon
yaymlart vasitasiyla egitim hizmeti saglanmaya baslanmistir. Yiiksekogretim kurumlar ise
kendi altyapilarini kullanarak ya da Yiiksekdgretim Kurulu (YOK) tarafindan olusturulan
“YOK Dersleri Platformu” vasitasiyla egitim-dgretim faaliyetlerini dijital ortamlarda

sirdiirmislerdir.

Anayasanin 42. maddesinde egitim ve Ogrenimin ayni zamanda bir hak olarak
diizenlenmesi, gerek Milli Egitim Bakanliginin gerekse yiiksekdgretim kurumlarinin ve
YOK’iin vyiiriittiigii kamu hizmetlerinin énemini ortaya koyar. Bu cercevede koronaviriis
stirecinde s6z konusu idarelerin kisa siire i¢inde aldiklar1 kararlar ve uyguladiklar1 yontemlerin
kamu hizmetinin uyarlanma ilkesinin hayata ge¢irilmesinin bir sonucu oldugu sdylenebilir.
Diger yandan alman bu kararlar ve uygulanan yontemler, s6z konusu kamu hizmetlerinin
siireklilik ilkesine uygun bicimde gerceklesmesini de saglamistir. Bu siirecte Milli Egitim
Bakanligi ya da yiiksekdgretim kurumlarmca uygulanan yéntemlerin ve YOK’iin
koordinasyonunun  eksikliginin, egitim ve yiiksekogretim kamu  hizmetlerinin
yiiriitiilememesine ve bunun sonucunda da idarenin sorumlulugunun dogmasina neden olacagi

da vurgulanmalidir.

Kamu hizmetlerinin kural olarak ancak kanunla kurulabilecegi dikkate alindiginda
kanun koyucunun kamu hizmetlerinin siireklilik ve uyarlanma ilkeleri agisindan bir yiikiimliiliik
tagidig1 soylenebilir. Zira kamu hizmetini kuracak olan kanun koyucu, ¢ikaracagi kanunla

idareye uyarlanma ilkesini hayata ge¢irmeye yonelik bir takdir yetkisi taniyabilecegi gibi
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getirecegi bazi diizenlemelerle idareyi bu konuda bagl yetki i¢ine de sokabilir. Nitekim gerek
1739 sayili Milli Egitim Temel Kanunu gerekse 2547 sayili Yiiksekogretim Kanunu’nda yer
alan diizenlemeler, egitim ve yiiksekogretim kamu hizmetlerinin hem siirekliligini hem de bu
hizmetlerin idarece uyarlanma ilkesi dogrultusunda yiiriitilmesini saglayici niteliktedir.
Boylelikle kanun koyucunun egitim ve yiiksekogretim kamu hizmetlerinin stireklilik ve
uyarlanma ilkesi ¢ercevesinde yiiriitiilmesine yonelik yiikiimliligiinti biiyiik 6l¢lide yerine
getirdigi goriiliir. Bu noktada kamu hizmetlerinin yiiriitiiciisii olan idarelerin de faaliyetlerini
kanunlara uygun bir sekilde icra etmelerinin Oonemi ortaya c¢ikar. Zira idareler kamu
hizmetlerinin kurucusu olmasalar da idarenin kanuniligi ilkesi ve takdir yetkisi, kamu
hizmetlerinin siireklilik ve uyarlanma ilkelerine uygun bir sekilde yiiriitiilmesi bakimindan

idareye kacinamayacag bir ylikiimliiliik yiiklemektedir.

Anahtar kelimeler: Kamu hizmeti, egitim ve 6grenim hakki, siireklilik, uyarlanma, idarenin

sorumlulugu, takdir yetkisi.
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A MANIFESTATION OF THE RELATIONSHIP BETWEEN CONTINUITY AND
ADAPTATION PRINCIPLES OF PUBLIC SERVICES IN THE CORONAVIRUS
PROCESS: DISTANCE EDUCATION

Dr. Muhammed GOCGUN *

Public services run by government or other public legal entities or by private law entities
under the supervision and surveillance of public legal entities are activities to meet general and
common needs, thereby ensuring public benefit. Therefore, public services, which can be seen
as the most important function and the purpose of existence of the administration, should be
provided in a certain continuity and as long as the need continues. On the other hand, it is
imperative for a well-functioning administration to operate public services in conformity with
social, economic and technological developments both in terms of content, how to provide and

organization.

The principles of continuity and adaptation, which are accepted from the basic principles
of public services, are also important in terms of their relationship with the responsibility of the
administration. Because, if the administration cannot provide a public service that it is obliged
to carry out even though the need for that service continues, there is no mention of the povide
of a public service. On the other hand, when the administration is unable to operate the public
service by adapting to changing conditions (so as it must be) and as a result, a loss arises, the

responsibility of the administration arising from the service defect reveals.

Continuity and adaptation, as opposed to equality, impartiality and free of charge, which
are principles of public services; they relate directly to the content, intensity and manner of
provide of public service. At this stage, having the discretion provides important advantages to
the administration. The administration, by using its discretion, can achieve adaptation of the
public service while also ensuring it's continuity. Here, the relationship between continuity and
adaptation principles should be emphasized. Because in order for a public service to be carried
out continuously, it must be adapted when necessary. More clearly, when significant changes
occur in the conditions required for the service to be carried out, the administration should make

the necessary arrangements in order to adapt to these conditions in line with the adaptation
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principle. Otherwise, there will be a violation of the principle of adaptation, and the needs of
those who need the public service cannot be met. In this case, the neglect of the adaptation

principle by the administration may result in a violation of the continuity principle too.

After 11 March 2020, when the Covid-19 virus was first detected in our country,
different measures were taken by the administration in a wide range of fields within the law-
enforcement authority. In addition, the pandemic, which showed its impact in our country in an
intense and fast manner, has also had important results in terms of basic public services. If
health services are excluded, it can be said that pandemics mostly affect education and higher
education public services. Because, from 16 March 2020, primary and secondary schools
throughout the country have been on holiday for one week and higher education institutions for
three weeks. On 23 March 2020, the Education Information Network (EBA) was put into
service by the Ministry of National Education and education service was started to be provided
through internet and television broadcasts. Higher education institutions, on the other hand,
continued their education activities in digital environments by using their own infrastructure or

through the “YOK Courses Platform” created by The Council of Higher Education (YOK).

The fact that education and learning are also regulated as a right in Article 42 of the
Constitution reveals the importance of both the Ministry of Education, higher education
institutions and public services carried out by YOK. In this context, it can be said that the
decisions taken by these administrations in the coronavirus period and the methods they applied
are the result of the implementation of the adaptation principle of the public service. On the
other hand, these decisions and the methods implemented have enabled these public services to
be carried out in accordance with the principle of continuity. In this process, it should be
emphasized that the lack of methods applied by the Ministry of National Education or higher
education institutions and the lack of coordination of YOK will result in the inability to perform
public services of education and higher education and as a result of the responsibility of the

administration.

Considering that public services can only be established by act, it can be said that the
legislator has an obligation in terms of continuity and adaptation principles of public services.
Because the legislator, who will establish the public service, can grant a discretionary power to
implement the principle of adaptation to the administration with the law to be enacted or the

administration may have a non-discretionary power in this regard. As a matter of fact, the
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regulations in both the National Education Basic Law numbered 1739 and the Higher Education
Law numbered 2547 can ensure that both education and higher education public services are
carried out in line with the principle of adaptation by these administrations. Thus, it is seen that
the legislator fulfill it’s obligations towards the implementation of education and higher
education public services within the framework of the continuity and adaptation principles. At
this point, the importance of administrations, which are the executives of public services, to
carry out their activities in accordance with the laws becomes apparent. Because, even if the
administrations are not the founders of public services, the lawfulness and discretionary power
of the administration imposes an unavoidable obligation to the administration in terms of

conducting public services in accordance with the principles of continuity and adaptation.

Keywords: Public service, distance education, continuity, adaptation, responsibility of the

administration, discretionary power.
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