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Ozet:

Pandemiyle birlikte Yeni Normal diizenine girdigimiz bugiinlerde yal-
nizca sosyal hayat degil ekonomik anlayislar ve siyasi sistemler de degise-
cektir. Yeni donemin gerektirdigi yonlerde degisim gergeklesmezse tilke-
lerin bityitk ekonomik ve sosyal ¢alkantilarla kargilagmasi olasidir. Bireyin
piyasaya karsi korundugu anayasalar diizenlenirken ayrica bireyin hakla-
11, Ozgiirlikleri ve mahremiyeti de koruma altina alinmalidir. Zira bireyler
devlet tarafindan, pandemi sebebiyle bile olsa bugiine kadar hi¢ gorilme-
yen bir boyutta izlenmektedir. Bu durumun devami ve devletlerin bireysel
kaygilar1 istismar ederek saghigi bahane etmesi ise bildigimiz 6zgirlikgii ve
agik diinyanin sonu anlaminda gelecektir. Kiiresellesme hareketi de bu sii-
recten etkilenmektedir, kiiresellesme sona ermemis olsa bile artik bu akim
genel gecer bir kabul gormemektedir. Bunun baslica sebebi ise kiireselles-
menin devlet miidahalesine soguk bakmasi, miimkiin oldugunca az diizen-
leme ile kiiresel sermayenin hareket etmesini hedeflemesi ancak giiniimiiz
kogullarinda bireylerin ekonomik krizden korunabilmesi i¢in bunlarin aksi

yoniinde gelismelere ihtiya¢ duymasidir.
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Abstract:

After the Covid-19 outbreak, we are entering a New Normal. Not only
social life will change, but also economic and political systems. States will
face economic and social upheavals unless they implement changes re-
quired by the New Normal. In this context, new constitutions will be es-
tablished. These constitutions should protect individuals, not only against
free market but also against state itself as nowadays, fundamental rights and
freedoms, along with privacy of people are under a threat. In case states per-
sist to exploit personal concerns of health and continue to survey people as
closely as today, then the free World that we know today will cease to exist.
Globalisation, along with others, is also affected by the New Normal. Even
though globalisation has not ended, this process isn't welcomed as warmly
as before. Main reason behind this is that globalisation, as an understand-
ing, is promoting uninterrupted global trade and transactions but cool to-
wards state interventions and regulations of economy. On contrary, people
in New Normal require state interventions and a more regulated market in

order to survive pandemics and economic crisis arising out of it.

Keywords: New normal, pandemic, public law, constitution, state, au-

tocracy, democracy, rights, freedom, globalisation.

Giris

Icinden gegmekte oldugumuz bu zaman tiinelinde insanligin gelece-
gine iligkin tartigmalarin arttig1 gézlemlenmektedir. En 6nemli tartigmalar-
dan biri ise, is hayatinda yasanacak koklii degisimlerin pandemi sonrasinda
ne yone evrilecegidir. Ayrica olusan ekonomik olumsuzluklarin giderilme-
siigin, yasadigimiz saglik krizi siiresince ve bu kriz bittikten sonra, devletle-
rin ekonomik yasamda daha etken rol oynamasi gerekmektedir. Bunun so-
nucunda da Yeni Normal Diizeninde her alanda daha diizenleyici hukuk
anlayiglarinin ve buna dayanan yeni anayasalarin ortaya ¢ikabilecegi, hukuk

alaninda 6nemli degisikliklerin yasanabilecegi 6ngérilmektedir.
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Makalemizde incelenecegi tizere giiniimiizde yasadigimiz kriz bizle-
ri iki 6nemli konuda, totaliter bir gézetim ya da yurttaslarin giiclendiril-
mesi ile milliyetci bir izolasyon ya da kiiresel dayanisma secenekleri ile bas
basa birakmaktadir'. Pandemiyle miicadelede alinan kararlarin yaninda as-
linda bu iki temel soruya verecegimiz cevap da yeni donem anayasalarin,
ekonomi anlayiglarini, yonetim bigimlerini ve devletle vatandag arasindaki
mesafeyi ve bu iligkinin niteligini sekillendirecektir. Tiim bunlarin incele-
nebilmesi igin, makalemizde, 6ncelikle pandeminin gerektirdigi ekonomik
diizenlemelerin niteligi 1s1g1nda yeni anayasa 6nerileri, i¢cinde bulundugu-
muz saglik tehdidi kargisinda temel hak ve 6zgiirliikler ile mahremiyete kar-
s1 devlet ve 6zel sektor miidahaleleri ve son olarak kiiresellesmenin bugiin
bile yasadig1 gerilemeler ve olasi kiiresellesme karsit1 diizenlemeler ile bun-

larin uluslararasi ig birligine olas: etkileri ele alinacaktir.

a) Yeni Anayasalar ve Ekonomik Modeller

Pandeminin temel ihtiya¢ kalemleri ve saglik sistemine verdigi zarar-
lar karsisinda devletlerin 6zellikle bu alanlarda daha miidahil bir politika iz-
ledigi goriilmektedir. Dahasi, halk saghgini ve giivenligini koruyamama ve
dolayisiyla megruiyetlerini kaybetme riskiyle karg:1 karsiya kalan devletler,
yalnizca birkag¢ hafta icinde oldukea kritik 6nlemler almigtir. Kisa siirede
bu boyutta 6nlemlerin alinabilmesi, devletlerin ashnda ne kadar giigli ol-
duklarini ve hitkiimetlerin kisa siirede neler basarabileceklerini bizlere gos-
termektedir. Bu bakimdan devletin temel sorumlulugu olan vatandaslarini
koruma yitkiimliligintn hatirlanmasi i¢in yasadigimiz krizin ortaya ¢ik-
masi gerekmistir. Yillardur, saglik ve konut tedariki gibi temel ihtiyag kalem-
lerinin saglanmasinda genis devlet miidahalesinin akla yatkin olmadig, bu
anlayisin kar1 degil kamusal fayday: amacladig1 igin verimli olmadig soy-
lenmekteydi. Bu goriis dogrultusunda bireylerin temel ihtiyaglarinin sag-
lanmasi kar amaci tagiyan 6zel sektore birakilmigts. Bugiin ise ABD, vatan-

daglarinin emrine ¢ek keside edip yollamaktadir®. Fransa'da kira, elektrik ve

1 Yuval Noah Harari, “The World After Coronavirus’ (Financial Times, 20 Mart 2020)
<https://www.ft.com/content/19d90308-6858-11ea-a3c9-1fe6fedcca75>  erigim
tarihi 26 Mart 2020.

2 Peter C. Baker, “We can’t go back to normal: how will coronavirus change the world?’
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su ticretlerinin devlet tarafindan 6denmesi giindemdedir®. Boylece temel

ihtiyaglar1 piyasaya birakan goriis de bugiin igin terk edilmis olmaktadir®.

Sosyal devlet olgusu, devlet miidahalesine en soguk bakan iilkelerde
dahi pandemi sebebiyle giindemdedir. Zira bireylerin devletten beklentile-
ri en liberal toplumlarda bile iist seviyeye ulagmustir®. Ozel sektoriin, do-
gal olarak, kar amagl yaklagimlarinin aksine, temel ihtiyag maddelerinin
devlet tarafindan kir amaci giitmeden tedarik edilmesi gerektigi‘, saghk
hizmetlerine erigimin temel bir insan hakk: olmas1 sebebiyle bu sektoriin
serbest piyasaya birakilamayacagy isabetle belirtilmektedir’. Bu dogrultu-
da devletlerin, 6zellikle belli bagh sektorlerde, en azindan halkin temel ih-
tiyaclarinin siirekli olarak karsilanmasini temin etmek tizere, sinirh da olsa
miidahaleci olmasi gerektigi ortaya ¢ikmistir. Bagka bir deyisle, pandemi-
nin bizlere gosterdigi tizere Yeni Normal Diizeninde her seyi “piyasanin go-

riinmez eline” birakan anlayis terk edilmelidir®.

Bu gelismeler bizlere Yeni Normal Diizeninde sosyal devlet ilkesinin
agir basmasi gerektigini gostermektedir. Aksi halde, yani mevcut serbest
piyasaci kapitalizmin stirdiirtilmesi halinde bir felaketin yaganacag: belir-

tilmektedir®. Ayrica gelecekte bagka bir pandeminin ya da iklim degisikli-

(the Guardian, 31 Mart 2020) <https://www.theguardian.com/world/2020/
mar/31/how-will-the-world-emerge-from-the-coronavirus-crisis> erigim tarihi 11
Nisan 2020.

3 Kiibra Par, ‘Ayse Bugra: Korona kiiresel piyasa ekonomisinin sonunu getirebilir’ (Ha-
bertiirk, 25 Mart 2020) <https://www.haberturk.com/ ayse-bugra-korona-kuresel-
piyasa-ekonomisinin-sonunu-getirebilir-2624362> erigim tarihi 25 Mart 2020.

4 Baker (n4); Kiibra Par, ‘Deniz Ulke Aribogan: Avrupa icin yeni ortacag’ (Habertiirk,
24 Mart 2020) <https://www.haberturk.com/koronavirus-sonrasi-dunya-deniz-
ulke-aribogan-yeni-ortacag-haberler-2623115> erigim tarihi 24 Mart 2020.

5 Simon Mair, ‘Could the huge shifts in our way of life being introduced as part of the

fight against Covid-19 pave the way for a more humane economy?’ (BBC, 31 Mart

2020) <https://www.bbc.com/future/article/20200331-covid-19-how-will-the-

coronavirus-change-the-world> erigim tarihi 3 Nisan 2020; Par, Aribogan (n 6)

Mair (n 7)

Mair (n 7); Par, Bugra (n S)

Mair (n7)

Par, Bugra (n S); Kiibra Par, ‘Zizek: Insanligin hayatta kalabilmesi igin kiiresel ko-

miinist tedbirlere ihtiya var’ (Habertiirk, 26 Mart 2020) <https://www.haberturk.
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ginin getirebilecegi zararlardan korunmak igin devletlerin, temel ihtiyag-
larin tedarikini tehlikeye atmadan, tiretimi ve ekonomiyi asgari seviyeye
indirmeye imkén saglayacak bir model gelistirmesi gerekmektedir'’. Zira
retim arttik¢a toplumlardaki esitsizlik daha da artmaktadir' ve bu bakim-
dan yalnizca pandemi sebebiyle degil “normal” zamanda da bu tretim ve
tiketim diizeyinin devami ekolojik, ekonomik ve sosyal anlamda diinyanin

mahvina sebep olacaktir'?.

Bu durum ise Yeni Normal Diizeninde devletlerin ekonomiye daha
miidahil olmasini saglayacak yetkiler barindiran anayasalar1 giindeme ge-
tirmektedir. Bunun yaninda yeni normal anayasalarinin refah devletini ve
sosyal devlet anlayisin1 hedeflemesi gerektigini gozler 6niine sermektedir.
Stiphesiz, bugiin icin sosyal devlet ilkesinin anayasal dayanaginin oldugu
tilkelerde de pandemi sayesinde 6nemi bir kez daha anlagilan bu ilkenin ha-
yata gecirilebilmesi amaciyla devletlere daha somut 6devlerin yitklenmesi

giindeme gelmelidir.

Konuya iliskin dikkate deger bir nokta, hitkiimetlerin pandemiyle mii-
cadele kapsaminda, bireylerin iyiligi ve halk saglig: icin bile olsa, tizerlerine
aldiklar1 olaganiistii yetkileri pandemi sonrasinda birakip birakmayacakla-
11, bu gibi yetkilerin pandemi sonrasi anayasalarinda yer alip almayacagidir.
Hiikiimetlerin bu yetkileri birakmakta tereddiit edebilecekleri bir gergektir.
Bu durum ise devletlerin gii¢lendigi daha kapal ve 6zgiirliiklerin kisitlan-

dig1 bir diinyaya bizleri gotiirebilir'’. Hatta pandemiden ve pandemi son-

com/zizek-insanligin-hayatta-kalabilmesi-icin-kuresel-komunist-tedbirlere-ihtiyac-
var-2625909> erisim tarihi 26 Mart 2020.

10 Mair (n7)

11 James Traub, Paul Von Chamier, ‘“Today’s Coronavirus Anger Can Revive
Tomorrow’s Welfare State’ (Foreign Policy, 27 Mart 2020) <https://foreignpolicy.
com/2020/03/27/coronavirus-revive-west-welfare-states-solidarity/> erisim tarihi
3 Nisan 2020.

12 Mair (n7)

13 Harari (n 3); Shivshankar Menon, ‘How the World Will Look After the Coronavi-
rus Pandemic’ iginde “This Pandemic Can Serve a Useful Purpose’ (Foreign Policy,
20 Mart 2020) <https:// foreignpolicy.com/2020/03/20/world-order-after-coro-
anvirus-pandemic/> erigim tarihi 26 Nisan 2020; Par, Aribogan (n 6); Traub, von
Chamier (n 13); Stephen M. Walt, ‘How the World Will Look After the Coronavi-
rus Pandemic’ iginde ‘A World Less Open, Prosperous, and Free’ (Foreign Policy, 20
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ras1 ekonomik krizden ¢ikis yolu olarak sosyal devlet ilkesinin giiclenmesi
ve devletin ekonomiye miidahalesinin artmasi gerektigi belirtilmigken bu-
glin igin bir goriige gore siireg boyunca devletler, mesru sebeplerle de olsa,
gii¢ kazanmakta ancak bu gii¢ refah devletini degil giivenlik devletini sag-
lamak yoniinde kullanilmaktadir. Bu dogrultuda devletgilik ve sosyal dev-
let ilkeleri adeta kafamiza kakilmakta, krizden ¢ikigin tek yolunun devletin
gliclenmesi oldugu bilingli sekilde savunulmaktadir. Daha agik ifadeyle bu
durum istismar edilmektedir. Boylece gelecegin daha kapali ve devlet-mer-
kezli otoriter diinyasinin hazirhg: yapilmaktadir. Bu bakimdan her ekono-
mik ve siyasi anlayista oldugu gibi bazi olumsuz unsurlar barindiran liberal
kapitalizm ¢okerken yaninda sistemin olumlu yonii olan liberal demokrasi
de biiytik yara almakta ve “otoriter devletsiz olmuyor” goriisii insanlara us-

taca ve yavag yavas agtlanmaktadir'®.

Ekonomiye ve bireylerin temel hak ve 6zgiirliiklerine pandemi sebe-
biyle devlet tarafindan yapilan, simdilik gegici oldugu agiklanan, miida-
haleler bahsi gegen istismar tehlikesi karsisinda uzun vadeli disiniliince
onem arz etmektedir. Ekonomi, hukuk ve siyasi rejimlerin birbirlerini et-
kiledikleri ve adeta i¢ ice gegtikleri géz 6niine alninca sosyal devlet ilke-
sinin nasil bir siyasi rejimde sekillenmesi gerektigi hususunu ekonomik
sistemler tizerinden incelemek yerinde olacaktir. Her biri esit derecede
cazip olmamakla birlikte ekonomik a¢idan bakildiginda; devlet kapitaliz-
mi, barbarlik, radikal sosyalizm ya da diinya olarak kargilikli yardimlas-
maya dayanan biiyiik bir topluluga doniismek ihtimallerinin hepsi bugiin

i¢in mimkiin gozitkmektedir'®.

Siireg sirasinda pandeminin yarattig krize verilen en yaygin yanit Bir-
lesik Krallik, Danimarka ve Ispanya gibi iilkelerde goriildiigii iizere devlet
kapitalizmidir'®. Devlet kapitalizminin uygulandig1 ekonomilerde yine kar

amaci giidilmektedir ve serbest piyasa anlayisi mevcuttur. Bu dogrultuda

Mart 2020) <https:// foreignpolicy.com/2020/03/20/world-order-after-coroanvi-
rus-pandemic/> erigim tarihi 26 Nisan 2020.

14 Par, Aribogan (n 6)
1S Mair (n7)
16 Baker (n 4); Mair (n 7)
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serbest piyasaya devlet miidahalesi normal sartlarda 6ngériilmemektedir.
Ancak liberal kapitalizmden farkh olarak kriz halinde, sistemin 6ziine aykir:

olsa bile, piyasanin devlet miidahalesine ve yardimina ihtiyag duydugu ka-

bul edilmektedir.

Yine de liberal kapitalizmde oldugu gibi devlet kapitalizminde de eko-
nominin temeli kir etmek iizerine kuruludur. Bu dogrultuda kriz aninda
yapilacak devlet miidahalesiyle serbest piyasanin devamini saglamak amag-
lanmaktadir. Bagka bir deyisle devlet miidahalesi sosyal esitligi saglamay1 ya
da insan hayatin1 korumay1 hedeflememekte, kirin devamini temin etmeye
yonelmektedir. Devlet kapitalizmiyle y6netilen tlkelerde, bu anlayis dog-
rultusunda, pandemi siirecinde bir¢ok is¢inin hastalik sebebiyle ¢aligama-
yacag1 6ngorillmekte ve sosyal yardimlarin arttirilmasi ve devletin piyasaya

miidahalesi glindeme gelmektedir.

Buradaki temel beklenti, devlet miidahalesi ve dolayisiyla yardimla-
rin kisa stirmesidir, miidahale ve yardimdaki temel amag ise olabildigince
fazla ticari isletmenin faaliyetini devam ettirebilmesidir. Iscilerin dogru-
dan yardim aldig: hallerde ise amaglanan, emek piyasasinin en az zarar-
la siireci atlatmasi ve serbest piyasada iistlendigi fonksiyonunu siirdiire-
bilmesidir. S6z gelimi Birlesik Krallikta ashinda is¢ilere yonelecek maas
yardimlar1 i¢in is¢i degil isveren bagvuruda bulunmakta ve bu yardim-
lar devlet tarafindan isverenlerin araciligiyla isgilere dagitilmakta, iscilere
dogrudan yardim uygulanmamaktadir. Devlet yardiminin miktari ise ig-
¢inin yaptig1 isin topluma faydasina gore degil is ile piyasada yaratilan kéar

gozetilerek belirlenmektedir'”.

Pandemi kisa siirede kontrol altina alinabilirse devlet kapitalizminin
de basar1 gosterecegi ve siireci en az zarar ve sistem degisikligiyle atlatabi-
lecegi 6ne strilmektedir. Ancak devlet kapitalizmini benimseyen tilkeler,
piyasanin hayatta kalmasi kaygisiyla biitiin bir ekonomik kapanmaya ka-
rar vermemekte, kamu saglig1 6n plana alinmadis i¢in hastaligin yayilimu
devam etmekte, insan hayat: tehlikeye girmektedir. Hastalik ve dliimlerin

artmasi halinde ise devlet yardimlarinin siirdiiriilmesi zorlagacaktir. Artan

17  Mair (n7)
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hastalik ve 6limler ayrica toplumda kargasay: arttirarak ekonominin daha
da zarar gormesine yol agabilecek bu durum ise devletin daha da radikal

onlemler almasini gerektirecektir'®.

Bir goruise gore degisikliklere agik ve dinamik bir sistem olan kapita-
lizm, 6zellikle bityiik savaglar sonrasi yasanan yoksulluklarla miicadele igin
gerektiginde miidahaleci bir yaprya da biiriinebilmektedir. Hatta kapitaliz-
min tarihine bakildiginda, 19. Yiizyilda uygulanan diizenlenmemis ve dola-
yisiyla devlet miidahalesi 6ngérmeyen liberal kapitalizmlerle, 20. Yiizyilda
uygulanan diizenlenmis kapitalizm sistemlerinin birbirlerini dongi olarak
takip ettigi gorillmektedir. Liberal kapitalizmin, pandemi 6ncesinde bile
yarattig1 esitsizlik ve sosyal adaletsizlik sebebiyle siirdiiriilemez oldugu ve
bugiin i¢in yeniden diizenlenmis kapitalizm dénemine girilmis oldugu be-
lirtilmektedir". Dongiideki bu degisimin ge¢miste oldugu gibi savaslarla
degil de her iilkenin ortak diigmani olan hastalikla gerceklesmesi ise ayrica
olumlu bir olgu olarak degerlendirilmektedir®’. Yine bu dogrultuda pande-
mi dncesinde de diinyada askeri, ekonomik ve politik biryiik bir stkigmanin
yasandig1 ve hatta diinya ¢apinda olmasa bile bolgesel savaglarin olasi hale
geldigi ancak pandemiyle birlikte bu riskin simdilik bertaraf edildigi ifade
edilmektedir. Bu sayede ise gerekli yapisal degisikliklerin artik pandemi ka-
naliyla gerceklesecegi, ancak zaten 2008’den beri devlet kapitalizmi ivme
kazanmis oldugu igin pandemiyle birlikte devlet kapitalizminden de fark-
I1 bir sisteme gecilecegi belirtilmektedir®'. Sonug olarak bu goriisler 15131n-
da, belli degisiklikler yasansa bile, 6ziinde kapitalist olan sistemin devami-

nin saglanabilecegi fikri géze carpmaktadr.

Ancak bir bagka goriise gore kapitalizmin 6ztiinde devlet miidahale-
si ongorilmemektedir ve sisteme serbest piyasaci anlayis hakimdir, bu ba-
kimdan devletci bir anlayis gelse dahi sistemin 6zii degismeyecektir. Bu
goriise gore insani degil kr etmeyi hedefleyen kapitalizmin, insani goste-

rilen ancak insanlarin sistemin devami ugruna feda edildigi bir barbarliga

18 ibid.

19  Par, Bugra (n )

20 ibid.

21  Par, Artbogan (n 6)
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doniisecegi one siiriilmektedir. Hatta bugiin igin bakildiginda bu ihtimalin
agirhik kazandiy, sistem kapitalist kaldig: siirece gerekli degisikliklerin uy-
gulanamayacagy, kapitalizmin alternatifinin barbarlik ya da komiinizm ol-

dugu belirtilmektedir*.

Gergekten devletlerin kapitalist anlayislarini devam ettirerek ekono-
milerini kir amaciyla yonetmeye devam etmeleri ve hastalik ya da igsizlik
sebebiyle piyasa disina itilen ihtiyag sahiplerine gereken yardimi saglama-
malari ya da bunu bagaramamalar1 halinde ise en kasvetli senaryo olan bar-
barlik giindeme gelebilecektir. Bu ihtimalde piyasalarin sert gergeklerinden
korunamayan isletmeler iflas edecek, isciler aglik cekecektir. Saglik sistemi-
nin ¢6kmesiyle 6lim oranlar: artacak ve boylece politik ve sosyal bir fela-
ket yaganacaktir. Bu durum sonug olarak basl bagina devletin sonu anlami-

na gelebilecektir®.

Komiinizmi savunan bu goriise gére, ABD Bagkani Trump’in 22 Mart
tarihli, tedavinin hastaligin kendisinden daha biiyiik bir problem yaratma-
mas1 gerektigine yonelik beyani, ABD Bagkan Yardimcist Pence’in daha
yeni hastalanan kisilerin bir an énce ise donmelerine imkan saglayacak bir
yonerge tizerinde caligildigini agiklamasi, Teksas Vali Yardimcisinin, halk
saglig1 6nlemlerinin ekonomiye zarar verecegini gormektense 6lmeyi ter-
cih edecegi ve birgok yashh Amerikalinin da kendisiyle ayni fikirde oldugu
yoniindeki beyani kapitalizmin barbarlik yoluna sapmus oldugunu gésteren
emarelerdir**. Eklemek gerekir ki 26.04.2020 tarihinde Trump, koronavi-
riis hastaligina getirilecek tedavinin, hastaligin kendisinden daha fazla si-
kint1 yaratmamas: gerektiginin tekrar altini ¢izmigtir*. Ayrica Erdogan’in
ekonomik kaygilar sebebiyle iilke geneline test uygulamas: yapmadan ve
bu sebeple pandemi riskini tamamen bertaraf etmeden bir an 6nce “nor-
male” donmek istemesi ve 27.04.2020'de bu yonde yaptig1 konusmayla ya-
kin zamanda aligveris merkezlerinin ve sehirlerarasi ulagimin agilabilecegi-

ni belirtmesi ve bunun kisa siirede hayata gecirilmesi de kayg: yaratmugtur.

22 Par, Zizek (n 11).

23 Mair (n7).

24  Par, Zizek (n 11).

25 https://twitter.com/realDonald Trump/status/1254172638307586049
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Bu gelismeler sebebiyle iilkemizdeki yardim ve dayanigma kampanyasinin
“Biz Bizi Enfekte Ederiz” sloganiyla devam etmesinden ve pandemiyle mii-

cadelenin basarisizigi ugramasindan korkulmaktadir®.

Buraya kadar bahsi gegen olumsuz gelismelerin ve salt kar odakl eko-
nomik bakig agilarinin aksine, pandeminin gosterdigi dersle kiiltiirel bir de-
gisim yasanirsa ve ekonominin temeline kdr amaci yerine insan hayati ko-
nulursa bu varsayimda kargimiza iki ihtimal ¢ikmaktadir. Devlet tarafindan
pandemiye kars1 alinan 6nlemler arttirilirsa ve hastanelerin kamulagtirilma-
s1 ve sosyal yardim gibi 6nlemlerle piyasanin devamini saglamak degil de
dogrudan insan hayatinin korunmasi amaglanirsa bu halde devletin yine
etken bir gii¢ oldugu devlet sosyalizmiyle karsilagilacag1 s6ylenmektedir.
Pandemi siirecinde ve gelecekteki tehditler agisindan devlet sosyalizminin
en verimli rejim olacagy ileri siiriilmektedir zira bu sistemde gida ve temel
ihtiyaglar devlet tarafindan karsilanacak, boylelikle isciler bu ihtiyaglarinin
kargilanmasi igin isverenlerin araciligina ihtiya¢ duymayacaktir. Devlet sos-
yalizminde kural olarak isciler esit sekilde ticret alacaktir. Istisnai olarak isci
maaglarinda bir farklilik olmasi halinde ise bu farklilik, is¢inin tirettigi tirii-
niin piyasadaki degisim degerine gore degil, yaptig1 isin toplumda yaratti-
g1 faydaya gore sekillenecektir. Pandemi siirecinin uzamasi, resesyonun cid-
di boyuta ulagmas ve tedarik zincirinin bozulmasiyla talebin serbest piyasa
tarafindan kargilanamamasi halinde devletin tiretimi tistlenmesi ihtimalin-
de devlet sosyalizmi giindeme gelecektir. Ancak her sistemin olumsuz un-
surlarinin olmasi kargisinda devlet sosyalizminin olumsuz tarafi da bu siste-

min otoriterlik riskini barindirmasidir®’.

Insan hayatini temel alan ve ekonominin bu temelle yonetildigi ikin-
ci senaryoda ise devlet daha edilgen bir roldedir. Devletin, insan hayatini
ilk siraya koymus olmasina ve ekonomiyi kir etme amacindan ¢ikarmus ol-
masina ragmen pandemiye miidahalede ve gereken yardim ve desteklerin

ulagtirllmasinda yetersiz kalmasi halinde kargilikli yardimlagmaya dayanan

26  Atilla Yesilada, ‘FOS yazdr: Tiirkiye'de salgin bitti mi yani simdi?” (Para Analiz, 28
Nisan 2020) <https://www.paraanaliz.com/2020/ekonomi/fos-yazdi-turkiyede-
salgin-bitti-mi-yani-simdi-46422/> erigim tarihi 29 Nisan 2020.

27  Mair (n7)
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biiyiik topluluklarin ortaya ¢ikmas olasidir. Bu sistemde Devlet yerine bi-
reyler ve kii¢iik ztimreler organize olarak topluluklar olusturacak ve bu top-
luluklar kendi iiyelerine gereken yardim ve destegi saglayabilecektir. Ancak
bu senaryodaki risk, bireylerin ve ziimrelerin, saglik altyapis: gibi fazla kay-
nak gerektiren alanlarda yeterince hizh hareket edememeleridir. Buna rag-
men, yoksunlar1 koruyabilecek ve izolasyon kurallarinin uygulanmasini
saglayabilecek destek aglarinin kurulmasinin hastaligin yayilmasini engel-
lemede daha etkin bir yontem olabilecegi séylenmektedir. Bu senaryoda
bolgesel ¢oziimler tiretebilecek yeni demokratik kurumlarin da ortaya ¢ik-
mast 6ngérilmektedir. Kargilikhi yardimlagsmaya dayali bu sistemin 6nce-
den bahsedilen diger ti¢ senaryonun her birinden dogabilecegi ve ashinda
bu sistemin gériilmemis bir sistem olmadig1 da belirtilmektedir. S6z gelimi
Ebola salgininda bolgesel halklarin organize olmasiyla devletin giigli olma-
dig1 cografyalarda bile bu tip topluluklarin salginla miicadelede etkin bir rol
oynadigs ifade edilmektedir?.

Onemle belirtmek gerekir ki, 20. Yiizyilda komiinizm ve komiinizmin
yarattig1 tehdit “sayesinde” kapitalist iilkelerde sosyal yardim uygulamalar:
artmug ve sosyal devlet ilkesi ve giiniimiizdeki anlamiyla sosyal demokrasi
anlayis1 gii¢ kazanmugtir”. Bagka bir deyisle bugiin i¢in diinyadaki baskin
sistem kapitalizm olmakla birlikte komiinizm sayesinde kapitalist sistem-
de 6nemli sosyal ilerlemeler saglanirken komiinizm, kapitalizmi bir nebze
de olsa sosyalist olmaya zorlamustir. Gegmisteki bu 6rnekten de goruldugi
tizere aslinda Yeni Normal Diizeninde bahsi gegen senaryolarin bir karigi-

muyla kargilagmamiz oldukga olasidir™®.

Bir goriise gore, devletlerin pandemiyle miicadelesi, is hayatini ve eko-
nomiyi bilinen normale déndiirme amaci tagimamalidir. Zira normal do-
nem ekonomisinin bagh bagina bir felaket oldugu ve pandemiye kars1 ali-
nan Onlemlerin ekonomiyi ve rejimi de doniistiirerek daha insancil ve

giivenli bir sistemin kurulmas: gerektigi belirtilmektedir®'. Bu amaca, yani

28 ibid.

29  Par, Bugra (n S); Traub, von Chamier (n 13)
30 Mair (n7); Par, Aribogan (n 6).

31 Baker (n4)
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daha miireffeh ve insancil bir diinyaya ulagmak ve pandemi ya da bagka bir
kiiresel tehdidin bertaraf edilebilmesi icin devlet sosyalizmi ile kargilikly
yardim anlayisinin harmanlanmasi gerektigi belirtilmektedir. Giiglii bir de-
mokratik devlet bu harman sayesinde kaynaklarin1 dogru kullanarak daha
giicl bir saglik sistemi kurabilir, gligsiizleri serbest piyasanin olumsuzluk-
larindan koruyabilir ve vatandaglarina, bugiin piyasa ve tiiketim igin ge-
rekli goriilen ancak aslinda toplum i¢in gereksiz olan iglerde ¢alismak yeri-
ne, karsilikh yardim gruplari kurmasina olanak saglayabilir®. Bu nitelikteki
devletlerin de ayni zamanda birbirleriyle uyum ve is birligi i¢cinde ¢aligarak
diinyada sosyal esitligi ve evrensel dayanigmay: tesis etmeye imkén tanrya-

cag1 soylenmektedir®.

Tayvan ve Giiney Kore gibi demokratik ve kapitalist tilkelerin pande-
miyle bagarili miicadelesine® ve hatta Almanya’nin miicadelede mucize ya-
ratmasina ragmen® bazi yazarlar ise Yeni Normal Diizenine en uygun y6-
netim bi¢iminin ve ekonomik anlayisin kiiresel komiinizm olacagini ve yeni
anayasalarin buna gore sekillenmesi gerektigini belirtmektedir®. Kiiresel
komiinizm sayesinde merkezi koordinasyonla yiritilen bir uluslararasi is
birligi kurularak kaynaklarin tiretimi ve paylagiminda adalet saglanacagu ile-
ri siirtilmektedir. Devletin serbest piyasa kurallarina bagh olmaksizin piya-
saya dogrudan miuidahil oldugu bu sistemde halklarin temel ihtiya¢ kalem-
leri ve dolayisiyla kiiresel refah temin edilebilecek, kurulacak kiiresel saglik
sistemi sayesinde pandemi gibi tehditlerle daha etkin ve kiiresel ¢apta mii-
cadele yiriitilebilecektir. Yine bu goriise gore mevcut kapitalist sistemin
devaminin barbarhiga yol agacagi bu konuda bagka alternatif olmadigi ve bu

sebeple kiiresel komiinizm sisteminin yerlesmesi gerektigi belirtilmektedir.

32 Mair (n7)

33  Nicholas Burns, How the World Will Look After the Coronavirus Pandemic’ i¢inde ‘In
Every Country, We See the Power of the Human Spirit’ (Foreign Policy, 20 Mart 2020)
<https://foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-pandemic/>
erigim tarihi 26 Nisan 2020; Thomas L. Friedman, ‘Our New Historical Divide: B.C. and
A.C. — the World Before Corona and the World After’ (the New York Times, 17 Mart
2020)  <https://www.nytimes.com/2020/03/17/opinion/coronavirus-trends.html>
erisim tarihi 14 Nisan 2020; Harari (n 3); Mair (n7) .

34 Harari (n3).

35 Par,Bugra(n$).

36 Par, Zizek (n 11).
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Ayrica bugiinlerde gordiigimiiz, tibbi malzeme tiretiminin kamulastirilma-
s1, hastalara ve igsizlere ayni ve nakdi yardimlarin yapilmas: gibi tedbirlerin

dogas itibariyle zaten komiinist tedbirler oldugu eklenmektedir®’.

Kiiresel komiinizm 6nerisine kargilik, kapitalizmin pandeminin yarat-
t181 krizi felaket kaldiraci olarak kullanarak daha da giiglenecegi, tibbi ge-
reklilik sebebiyle insanlarin kapitalist devletin tiim kontrol aygitlarini ses
ctkarmadan kabul edecegi, yasanan panigin apolitik bir panik oldugu, bi-
reylerin birbirlerini yoldas degil tehdit olarak gérmelerinden dolay1 kiiresel

komiinizmin gergeklesemeyecegi goriisii one siiriilmektedir®®.

Ancak sistem Onerileri ve ideolojik farkliliklar bir yana ortak kabul
goren bir nokta, toplum iginde ve ilkeler arasinda dayanigmanin artmasi
gerektigidir. Pandemi sayesinde insanlarin birlikte olmalarinin en 6énemli
sebebinin yardimlagma ve dayanigma oldugu zor yoldan da olsa hatirlan-
mustir. Bu bakimdan Yeni Normal Diizeninin yardimlagmaya dayali olmas,
yeni donemin insan varhgini korumayi ve gelistirmeye hedefleyen “makul
adalet temelli” bir toplum s6zlesmesiyle kurulmasi gerekmektedir®. Bu
dogrultuda, baz1 bireylerin fakirlesmesi pahasina bir boliim bireyin hak et-
tiginden fazlasini elde ettigi giiniimiz sistemi devam edemeyecektir. Ancak
dayanigma ve yardimlagmanin 6n plana ¢ikarilmasina ragmen egit paylasma
vaadiyle rekabeti 6ldiiren, verimliligi kisitlayan bir sistemden de kaginmak
gerekmektedir. Bunun yerine daha dengeli, yardimlagma ve is birligine da-

yanan yeni bir model gelistirilmelidir®.

Buraya kadar zikredilen gériislerde ortaya ciktigs iizere, ideolojik baz-
da farkhiliklar olmakla birlikte, bu siirecte devletlerin serbest piyasaya kar-
s1 vatandaglarini korumasi gerektigi kabul edilmektedir. Ayrica gerek bi-

reyler gerekse devletler arasinda yardimlagma ve dayanigmanin arttirilmasi

37 ibid.

38 Ibid.

39 Sedat Pigirici, Mehmet Giin, ‘Refah I¢in Hukuk (3): Koronaviriis hukuku alagag
eder mi?’ (Medyascope, 21 Nisan 2020) <https://medyascope.tv/2020/04/21/

refah-icin-hukuk-3-koronavirus-hukuku-alasagi-eder-mi/> erisim tarihi 26 Nisan
2020.

40 ibid.
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zaruridir, olasi bagka kiiresel tehditlere kars: da bu anlayigla hareket edilme-

lidir. Yeni Normal Diizeni anayasalar1 da bu anlayigla sekillenmelidir.

Ancak, makalemizde pandeminin kiiresellesmeye etkilerinin incelene-
cegi bolimde goriilecegi tizere burada zikredilen ve kiiresel yardimlagmay1
savunan goriislerin aksine fiiliyatta kiiresellesme karsit1 ige kapanma yanh-
st hareketlere rastlanirken bu siirecte simdiden uluslararasi yardimlagma te-
melli gelecegin siiphe yarattig1 goriilmektedir. Hatta yardimlagmaya daya-
nan uluslararasi dayanigma sistemi yerine iilkelerin i¢e kapandig ve otoriter
hale geldigi yeni bir diinya diizeninin daha olas1 goziiktiigii soylenmekte-
dir*". Bu bakimdan Yeni Normal Diizeni anayasalarinin da, bir sonraki ki-

simda incelenecegi tizere, otoriter egilimler sergileme riski bulunmaktadr.

b) Saglik, Mahremiyet, Temel Hak ve Ozgiirliikler

Pandeminin yarattig1 saglik tehdidiyle birlikte, gegici oldugu soylenen
birtakim 6nlemler hayatimiza hizla yerlesmistir. Bu 6nlemlerden dikka-
ti geken gelisen teknolojinin verdigi imkénla bireylerin izlenme ve gozlen-
me faaliyetlerindeki artigtir*’. Teknolojinin getirdigi yeniliklerin pandemiy-
le miicadelede etkili olabilecegi ve izleme faaliyetlerinin hepsinin kotiiciil
olmadig1 kabul edilmektedir*’. Ancak pandemiyle miicadele amaciyla geci-
ci oldugu soylenen izleme gibi 6nlemlerin kalic1 olma riski de bulunmak-
tadir*. Séz gelimi Israil'in 1948 yilinda vermis oldugu bagimsizlik savagt
sirasinda hitkiimetin gegici olarak aldig birgok énlem giiniimiizde halen
yurtrlikteyken halkin, savag sirasinda evlerinde puding yapmasina iligkin
kisitlama kurallari ise ancak 2011 yilinda kaldirilabilmistir®. Yaganan or-
neklerden de goriildigii tizere gegici oldugu soylenen 6nlemlerin kalici ni-
telige biirtinme riski bulunmaktadir. Yeni bir pandemi riski olmasi varsayi-

minda ya da hicbir risk olmasa bile “veriye a¢” bir devletin arzusuyla yeni

41 Par, Aribogan (n 6)

42 Baker (n4); Harari (n 3).
43  Baker (n4).

44  Baker (n 4); Harari (n 3).
45 Harari (n 3).
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acil durum tehditleri yaratilarak bu tiir korkutucu diizenlemelerin siirekli-

lik kazanabilecegi ifade edilmektedir*.

Toplum hayatinda kuralcihgryla taninan ve kurallarin harfiyen uygu-
landig1 ve uygulatildigy Cin, Singapur ve Avusturya gibi ilkelerin, ABD,
Italya ve Brezilya gibi daha serbest toplumlara nazaran pandemiyle daha et-
kili sekilde miicadele etmis oldugu s6ylenmektedir”’. Bu bakimdan daha
sik1 ve kuralc olan toplumlarin, tesadiifen degil, bu &zellikleri sayesinde
pandemiyle miicadelede daha basarili oldugu belirtilerek diger tilkelerin de
kurallarini sikilagtirmasi gerektigi ileri siiriilmektedir*. Ayrica genis hak ve
ozgirliiklere sahip ve bireylerin mahremiyetinin saygi gordigii ve korun-
dugu toplumlarin pandemiyle miicadelede ilk havlu atan toplumlar oldugu
da ifade edilmektedir*. Bu gibi gorisler ise temel hak ve 6zgiirliiklere pan-
demi sebebiyle ya da bahanesiyle daha ¢ok miidahalenin olabilecegini isa-
ret etmektedir zira kuralciligin, temel hak ve 6zgiirliklerin bir bélumiiniin
bazen feda edilmesi pahasina arttirilmasi gerektigi, yalnizca distnirler ta-
rafindan degil, baz1 devletler tarafindan da kabul gormektedir. Gézlemle-
nen bu durum yine temel hak ve 6zgiirliiklerin yara almasina ve pandemi-

nin devletlerce kétiiye kullanilmasina yol agabilecektir.

Saglik ve mahremiyet arasinda bir segime itilen bireylerin saghg seg-
meleri olasidir*®. Yine bu dogrultuda en azindan pandemi siiresince birey-
lerin temel hak ve 6zgiirlikklerine yapilan miidahalelere sessiz kalmalari ih-
timal dahilindedir. Ancak 6nemle belirtmek gerekir ki Almanya 6rneginde
gordigiimiiz gibi pandemiyle miicadele agisindan da giiglii devlet, otori-
ter devlet demek degildir. Biirokrasisini liyakate gore olusturmus adil vergi-

lendirmelerle vatandaglarina kapsayici ve iyi hizmet verebilen devlet giicli

46 ibid.

47 Michele Gelfand, ‘To survive the coronavirus, the United States must tighten up’
(the Boston Globe, 13 Mart 2020) <https://www.bostonglobe.com/2020/03/13/
opinion/survive-coronavirus-united-states-must-tighten-up/> erigim tarihi 19 Ni-
san 2020.

48 ibid.
49  Par, Aribogan (n 6).
50 Baker (n 4); Harari (n 3).
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devlettir’'. Cin'in siki toplumu sayesinde pandemiyle miicadelede bagarili
oldugu kabul edilmelidir, ancak Almanya'nin demokratik olmayan yontem-
lere kaymadan seffaf sekilde halkini bilinglendirerek pandemiye kars: yii-

rittiigii miicadelenin mucize yarattigi da unutulmamalidir®.

Onemle belirtmek gerekir ki pandeminin zorunlu kildig1 sosyal izo-
lasyon neticesinde bireyler, mahremiyetlerine yonelmis miidahalelere daha
da acik ve savunmasiz hale gelmistir. Pandemi siirecinde bireyler, evlerin-
de kalarak biiyiik teknoloji sirketlerinin drettigi tiriinlere daha da siki bag-
lanmustir ve dolayisiyla bu teknolojilerin hem bireysel hem is amaciyla kul-
lanimi oldukga artmug durumdadir. Bireylerin disariyla iletisimini saglayan
baslica iki ara¢ olan telefon ve internete erigimin devletler tarafindan kasit-
lanmasi, hatta bunlarin bir anda kesilmesi, dahasi bu iki mecrada kullanici-
larin mahremiyetini ihlal edici diizenlemelerin getirilmesi imkan dahilinde-
dir®. Ayrica ayn1 teknoloji sirketleri, hitkimetleri, tirettikleri teknolojilerin
pandemiyle miicadelede hayati 6neme sahip oldugunu ikna etmekle ugras-
maktadir®®. Bu durum ise teknolojinin kétiiye kullanilmasi riskini barin-
dirmaktadur. Zira teknoloji sirketlerinin, cogu zaman hizmetlerini bila tc-
ret sunarak almadiklari kullanim ticreti yerine giiniimiizde ok daha degerli
olan kigisel veri toplama amac giittiikleri bilinmektedir. Sosyal izolasyon
sebebiyle teknolojiyle iyice biitiinlegsen bireylerin mahremiyetleri bu yon-
den de tehdit altindadir. Bunun yaninda demokrasi ve agik toplumun temel
niteliklerine getirilen elestiriler de bireyleri mahremiyetin olmadig1 devlet

tarafindan stirekli gozetilen daha kapali toplumlara itebilecektir.

Demokrasiyle yonetilen tilkelerin 6nemli kararlar1 hizlica veremedi-
gi hatta gerekli adimlar1 bazen y6netim bigimi sebebiyle hi¢ atamadig al-
gis1, pandemi sirasinda bazi demokrasilerin aldig: hizli, cesur ve kararl
onlemlere ragmen, hala yaygin olarak mevcuttur®. Bu algiya ek olarak,

saglik ve ekonomi alaninda 6nemli bir kriz yaratan pandemiye karsi

51 Par,Bugra (n$).
52 ibid.

53 Par, Zizek (n 11).
54 Baker (n4).

55 ibid.

— 728 —



KoRrONAVIRUS DONEMINDE GUNCEL HUKUKI MESELELER SEMPOZYUMU

miicadelede, mahremiyeti tehdit eden teknolojilerin ve izlemelerin fay-
dali olmasi da énemli bir tehlike yaratmaktadir. S6z gelimi Cin'deki oto-
riter rejim “sayesinde” halkin devlet tarafindan teknoloji yardimiyla daha
yakindan izlenebilmesi, kisisel veri ve 6zellikle saghga iliskin hassas kisi-
sel verilerin de devlet elinde bulunmasi pandeminin bastirilabilmesi a¢1-
sindan faydali olmugtur. Cin, yiiz tanima kameralari, vatandaslarinin akil-
I1 telefonlarini yakindan izlemesi ve vatandaglarina viicut 1sis1 ve saglik
durumlarini bildirme zorunlulugu getirmesiyle viriis tasima riski olan ki-
sileri ve bu kisilerin hareketlerini hizla tespit ederken ayrica bu kisilerin
kimlerle temas kurdugunu saptayabilmistir*®. Bu sebeplerle bugiin i¢in
bakildiginda mahremiyeti ve temel hak ve 6zgiirliikleri ihlal eden ancak
pandemiyle miicadelede, kabul etmek gerekir ki, fayda da getiren uygula-

malarin mesru goriilmesi tehlikesi mevcuttur®’.

Gergekten, yasadigimiz pandemi siireci gibi krizlerin bazen devlet-
leri daha karanlik yollara ¢ektigi gézlemlenmektedir. S6z gelimi 11 Ey-
lil teror saldirilari sonrasinda ABD’nin, vatandaglarini izleme ve figleme
faaliyetleri oldukga artmustir. Ustelik daha saldiridan birkag giin nce-
sine kadar ABD hiitkiimeti, gayet 6zgiirlilk¢ii ve mahremiyete saygili bir
yaklagimla, internet kullanicilarina ait kigisel verilerin korunmasina ilig-
kin diizenlemeler tasarlamakta ve internet kullanicilarina kisisel verileri-
nin kullanilip kullanilmamasina iligkin ger¢ek anlamda bir segenek sun-
may1 planlamaktaydi. Ancak saldirilardan sonra bu yaklagima ve o giine
kadar hazirlanan tasarilarin aksine ABD hiikiimeti, kisisel verileri nasil
kendi yararina kullanilabilecegi tizerinde durmustur. Kisisel veri toplayan
sirketlerin faaliyetleri, temel hak ve 6zgiirlikleri ihlal etmeleri sebebiy-
le sinirlanacakken saldirilar sonrasinda aksi bir tutum gosterilmis ve ayni
sirketler, devlet tarafindan, devlet icin veri toplamalar1 amaciyla beslenip
koruma altina alinmigtir®®. Dolayisiyla ABD, terér saldirilar: sonrasinda
mahremiyeti bir kenara birakarak krizin yarattig1 korkudan da faydalanip

vatandaglarini daha yakindan izlemeye baglamustir.

56 Harari (n 3).
57 ibid.
58 Baker (n4).
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11 Eylal Saldirilar gibi pandemi siireci de bireyleri daha yakindan izle-
mek isteyen devletler ve bu yolla para kazanmak isteyen sirketler agisindan
esi bulunmaz bir firsat yaratmaktadir*®. Cin, dronelarla maske takmadigim
tespit ettigi vatandaglarini, dronelara ekledikleri hoparl6rlerde bulunan po-
lis ses kayitlariyla azarlamaktadir®. Almanya, Avusturya, Italya ve Belgika,
tilkedeki 6nemli telekomiinikasyon firmalarindan miisterilerine ait kigisel
verileri, simdilik anonim olarak, almakta ve bu kisisel verileri bireylerin ha-
reketlerini takip etmek igin kullanmaktadir®. Israil'de Bagbakan Netanya-
hu, siurl hallerde ve ozellikle teroristlerin yakalanmasi amaciyla kullanilan
izleme teknolojilerinin pandemiyle miicadele i¢in toplumun geneli tizerin-
de kullanilmas: 6nerisini getirmis ancak parlamento oneriyi reddetmistir.
Bunun tizerine Netanyahu, parlamentoyu es ge¢ip bu hususta acil durum

kararnamesi ¢ikararak uygulamay baglatmugtir®.

Sirketlerin ve devletlerin pandemi 6ncesinde de insanlar: takip et-
tikleri, izledikleri ve manipiile ettikleri ve bunun i¢in kullanilan teknolo-
jilerin sagirtic1 derecede hizla gelistigi gercektir. Ancak pandemi sirasinda
ortaya ¢ikan izlemenin niteliginde 6nemli ve korkutucu degisiklikler ger-
ceklegmistir. Insanlar, simdiye kadar digsal bir izlemeye tabiyken artik in-
sanlarin derilerinin altida olan biten de izlenmektedir. Bagka bir deyisle
hitkimetler yalnizca insanlarin bilgisayar basindayken hangi linke tikla-
diklarini degil o linke tiklayan kisinin viicut 1s1s1n1 ve tansiyonunu da 6g-
renmek istemektedir. Bu tiir teknolojilerin siirekli kullanimda oldugu ve
devletin, bireylerin nabiz ve viicut 1silarini izleyebilecegi biyometrik ay-
gitlarin takilmasini zorunlu kildig1 bir varsayimda, devlet biz daha has-
talanmadan, hastalandigimizi fark etmeden bile hastalanacagimizi 6ngo-
rebilecektir. Boylece belki de bugiin yasadigimiz pandemi gibi tehditler
birkag giin icinde bertaraf edilebilecektir®.

59 ibid.
60 ibid.
61 ibid.
62 Harari (n 3).
63 ibid.
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Ancak devletin viicut 1s1sin1 ve nabzi takip edebildigi bu varsayimda
yine devlet, insanlarin neye giildigiini, neye agladigini ve neye kizdigini
da dogru sekilde saptayabilecektir zira aymi oksiritk ya da ates gibi sevgi,
sikkinlik ya da agk da biyolojik olaylardir. Bu halde devlet bizi bizden daha
iyi taniyacak, duygularimizi istedigi gibi yonlendirebilecek ve bize istedigi
uriini ya da politikacty1 kabul ettirebilecektir. Pandemi ise temel hak ve 6z-
giirliiklerin olabildigine kisitlanabildigi bu olumsuz durumun mesru goriil-
mesi tehlikesini barindirmaktadir. Bagka bir deyisle bu tiir kitle izlemeleri-
nin ve teknolojilerinin kabul gérmedigi iilkelerde bile, yasanan saglk krizi

kargisinda, bunlarin normal goriilmesi riski bulunmaktadir®.

Agiklanan tehdit goz 6niine alindiginda bireylerin saglik ve mahre-
miyet arasinda bir segime mecbur birakilmamasi 6nemlidir zira bireylerin
mahremiyetlerini koruyarak da saghkl yasamalari miimkiindiir ve olmas:
gereken budur®. Giiney Kore, Singapur ve Tayvan gibi iilkelerin de izle-
me cihazi ve gesitli teknolojiler kullandig: bilinmektedir ancak bu tilkele-
rin viriisle bagarili miicadelelerini daha ¢ok kamuyu seffaf bicimde aydin-
latmalarina, bireylerin diiriist bildirimlerine ve bireylerin kendi istekleriyle
olusan yardimlagmaya bor¢lu olduklar: sdylenmektedir. Sayilan iilkelerin
vatandaglari, bilime saygi duyduklar: ve bilimsel gergeklerin devlet tarafin-
dan seffaf sekilde kendileriyle paylasildigina giivendikleri igin kendi hiir ira-
deleriyle, merkezi izlemeye ya da sert cezalara gerek kalmadan, pandeminin
onlenmesi icin devletin duyurdugu tedbirlere harfiyen uymaktadir. Bu du-
rum ise saglik igin totaliter rejimlere ya da mahremiyeti yok eden kitle izle-

me teknolojilerine ihtiya¢ duymadigimizi gostermektedir®.

Bu bakimdan temel hak ve 6zgiirliiklere ve genel olarak mahremiyete
devlet aygitiyla yapilan miidahalelerin, pandemi tehdidiyle bile olsa, miida-
halenin stirekliligine yol acacak derecede megru gorillmemesi gerekmekte-
dir. Aksi halde otoriter rejimlerin hizla artmasi ve bundan daha beter olarak
bu rejimlerin halklar tarafindan kabullenilmesi sonucu ortaya gikabile-

cektir. Bu sebeple pandemiyle miicadele sirasinda devletin tizerine aldig

64 ibid.
6S  ibid.
66 ibid.
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yetkileri “istismar etmemesi”®’

ve pandemi sonrasinda bu yetkilerden vaz-
gecmesi demokratik ve agik diinyanin siirdirilebilmesi i¢in zorunluluk tes-

kil etmektedir.

¢) Olasi Kiiresellesme Karsit1 Yasama Faaliyetleri

Facebook ve Twitter'in yeni yayina girdigi, Skype'in bir yazim hatas:
sanildigy, iPhone’un ise Steve Jobs'in gizli projesi olarak gérildigi, bulu-
tun hala yalnizca gokte oldugu 21. Yiizyilin baginda, kitle iletisimini sag-
layan bu teknolojilerin gelismesi sayesinde ve kiiresel ticaret ve turizmin
patlamasiyla diinya bugiin baktigimizda birbirine bagh ve hatta bagim-
I1 hale gelmistir. Bu denli kiiresellesmenin ekonomik biiytimeyi sagladig
gergektir, ancak yine kiiresellesme sebebiyle diinyanin bir yerinde islerin
kotiiye gitmesi sonucunda olusan olumsuzluk diinyanin 6teki ucuna daha
hizli sirayet edebilmekte ve bir yerdeki olumsuzluk diinyanin geri kalani-
n1 daha kolay ve derinden etkileyebilmektedir®. Ayni sebeple bugiin iin
viriis tagiyan bir yarasanin pangolini 1sirmasi, o pangolinin Cin'deki bir
pazaryerinde satilmasi sonucunda birini enfekte etmesi sebebiyle yalniz-
ca birkag hafta i¢cinde diinyanin 6teki ucundaki okullar kapanirken diin-
yanin hemen hemen her tilkesinde insanlar birbirlerinden en az iki metre
uzakta durmaya ¢aligmaktadir®. Kiiresellesmenin de etkisiyle koronavi-
ristn diinya geneline bu denli hizla yayilmasi kiiresellesme hareketinin

de sorgulanmasina yol agmaktadur.

Tamamen rasyonel yonetilen bir diinyada kiiresel boyuttaki pandemi-
nin kiiresel boyutta bir miicadeleyi gerektirdigi goriilebilecek ve kiiresel-
lesme hareketinin ivme kazanmasi beklenecektir. Bu bakimdan kiiresel bo-
yuttaki ortak savagsta; test kitleri, solunum cihazlari, tibbi malzemeler gibi
pandemi siirecinde daha da 6nem kazanan temel ihtiya¢ kalemlerinin tire-
ticiler tarafindan yalmizca kendileri i¢in degil ekonomisi daha kiigiik 6lgekli

tilkelere de tedarik edilmek tizere tiretilmesi gerektigi diisiintilebilecektir™.

67 Harari (n 3); Par, Aribogan (n 6); Par, Zizek (n 11).
68 Friedman (n 35).

69 ibid.

70 Baker (n4); Harari (n 3).
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Kiiresellesme sayesinde Italya'da sabah bulunacak bir tibbi gelisme ayn1 gii-
niin aksaminda Iran’a biiyiik bir fayda saglayabilecek ya da Birlesik Kralli-
gin pandemiyle miicadele planinda yasadig: bir tereddiit ayn1 sorunu 6n-

ceden yasayan Giiney Kore'deki yetkililere danigilarak giderilebilecektir”.

Agiklanan sebeplerle dogrudan koordine edilen verimli bir uluslara-
ras1 ig birligine, pandemi siirecinde ve genel olarak Yeni Normal Diizenin-
de ihtiya¢ duyulmaktadir’. Ayrica pandemi ve pandemi sonrasi donem-
de uluslararas: kuruluglarin yoksulluk ve hak ihlallerine kars: yine 6nemli
gorev almasi gerektigi belirtilmektedir”. Ancak olaylar1 salt kar odakli go-
ren kapitalist bakis agis, kiiresel pandeminin kiiresel kapitalizme yarattig:
tehdidi dahi fark edememektedir. Boylece tamamen rasyonel yonetilmeyen
diinya devletlerinin de sosyal izolasyonun yaninda politik izolasyona yone-
lebilecegi ve kiresellik karsit: yasama faaliyetlerine girisebilecegi 6ngoriil-
mektedir. Bunun sonucunda ise pandeminin insan saglig1 ve ekonomiye et-

kilerinin artacag goziikmektedir™.

Nitekim pandemi sirasinda tibbi malzemelerin tedariki, devletler ara-
sinda yariga, hatta ABD’nin Almanya’ya giden maskelere el koymas tizeri-
ne Almanya'nin tabiriyle modern korsanhga, yol agmistir’>. ABD Bagkami
Trump’'in Covid-19 virtisiinii 1srarla Cin virtisii olarak adlandirmaya ca-
lismas1”® ve pandemiyi bahane ederek sinirlarini kapatip miilteci kabulii-
ni azaltmasi, Cin ve ABD hitkiimetlerinin pandeminin ¢ikiginda birbirle-
rini komplo teorilerine dayanarak suclamasi”, tilkelerin merkezi kararlarla
sinirlarini kapamasi ve komsu tilkelerde pandemi devam etse bile ice kapan-
ma sayesinde korunacaklari yoniindeki yanilgi”, diinyanin rasyonel yonetil-

medigini ve kiiresellesme hareketinin ivme kaybedecegini gostermektedir.

71 Harari (n 3).

72 Par, Zizek (n 11).
73 Par, Bugra (ns).
74  Baker (n4).

75 ‘Coronavirus: US accused of ‘piracy’ over mask ‘confiscation’ (BBC, 04 Nisan 2020)
<https://www.bbc.com/news/world-52161995> erigim tarihi 11 Nisan 2020.

76 Baker (n 4); Par, Aribogan (n 6).
77 Baker (n4).
78  Par, Aribogan (n 6).
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Bu dogrultuda, pandemi siireciyle birlikte ulus devletlerin gii¢ kaza-
naca@ belirtilmektedir”. Nitekim onceden de aciklandig: tizere en libe-
ral toplumlarda bile devlet yardimi ve miidahalesi beklentisinin artmasiyla
devletlerde “6nce ben” algis1 olusmustur. Bunun yaninda sirketler de kii-
resellesme sebebiyle bu denli hizla ve genis cografyaya yayilan pandemi-
nin verdigi dersle olasi risklerden korunmak isteyecek ve ige kapanacak-
tir®. Sosyal izolasyonun uygulandigi bu ginlerde devletler, sirketler ve
toplumlar yalnizca saglik sebebiyle degil ekonomik sikintilarla baga ¢ika-
bilmek adina da ice donmektedirler. Ozellikle diinyaya yayilmus biiyiik sir-
ketlerin, tiretim ve tedarik zincirlerinin ¢ok uluslu yapisinda yerellesme ve
merkezilesmeye gitmesi ihtimal dahilindedir®'. Devletlerin de bu yonde
bir degisimi tesvik ederek stratejik 6neme sahip endiistrilerin yerel iretimi-
ni desteklemesi miimkiin gozitkmektedir. Bu gortise gore tedarik zincirinin,
karlihigin azalmasi pahasina merkezilestirilmesiyle istikrarin kazanilabilece-
gi one siirilmektedir®”. Devletlerin yerellesmeyi tesviki ihtimali ise kiire-

sellesme kargiti yasama faaliyetlerine 6rnek tegkil edebilecektir.

Ice kapanmanin ise milliyetgiligi asan ve yabanci diismanlig ile fagiz-
me varan akimlar1 ortaya ¢ikarabilecegi 6ne siriilmektedir®. Ayrica hali-

hazirda zaten siiphe duyulan uluslararasi kurumlarin islevsellik konusunda

79  G. John Ikenberry, ‘How the World Will Look After the Coronavirus Pandemic’
i¢inde ‘Democracies Will Come Out Of Their Shell' (Foreign Policy, 20 Mart
2020) <https://foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-
pandemic/> erisim tarihi 26 Nisan 2020; Par, Aribogan (n 6); Walt (n15).

80 Walt (n15).

81 Laurie Garrett, How the World Will Look After the Coronavirus Pandemic’ iginde ‘A
Dramatic New Stage in Global Capitalism” (Foreign Policy, 20 Mart 2020) <https://
foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-pandemic/> erisim
tarihi 26 Nisan 2020; Richard N. Haass, ‘How the World Will Look After the Corona-
virus Pandemic’ iginde ‘More Failed States’ (Foreign Policy, 20 Mart 2020) <https://
foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-pandemic/> erigim
tarihi 26 Nisan 2020.

82 Shannon K. O’Neil, ‘How the World Will Look After the Coronavirus Pandemic’
i¢inde ‘Lower Profits But More Stability’ (Foreign Policy, 20 Mart 2020) <https://
foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-pandemic/> erisim
tarihi 26 Nisan 2020.

83 Harari (n 3); Par, Aribogan (n 6); Walt (n 15).
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daha da tereddiit yaratacagi*, kiiresellesme hareketinin sekteye ugrayaca-
&1 belirtilmektedir®. ABD’nin, miittefiki AB’ye 6nceden haber dahi ver-
meden sinurlarini iye tilkelere kapamasi kiiresellesmenin ivme kaybettigini
simdiden gostermektedir®’. Bu bakimdan, 21. Yiizyihn baglarin sekillendi-
ren ve o donemde herkesin faydasina olduguna inanilan kiiresellesmenin
bilindigi sekliyle, en azindan bugiinkii durumda, diinya tarafindan kabul

gormeyecegi séylenmektedir®.

AB ozelinde de entegrasyon siirecinin zayiflayacagi distiniilmekte-
dir*. Hatta bir goriis, AB idealinin manevi anlamda bugiin itibariyle sona
erdigini 6ne siirmektedir®. Bu dogrultuda, AB'nin gereken ekonomik ve
tibbi yardimlar1 dogru muhataplara iletememesi ve tiye tilke vatandaglarina
ulagtiramamasi halinde, ulusal hitkiimetlerin belli yetkilerini AB merkezin-
den cekerek kendi tizerlerinde toplayabilecegi de ifade edilmektedir®. Bu-
giin i¢in bakildiginda somut veriler de bu duruma isaret etmektedir. Orne-
gin, pandemiden en ¢ok etkilenen AB iilkelerinden Italya'da pandemiyle
miicadele siirecinde ulus bilinci giiglenirken ayni hizla da AB’'den uzaklagil-
maktadir. Italya'da 05.09.2019 tarihine kadar bagbakanlik yapan, halen sena-
torlik gorevini siirdiiren Salvini, tilkeye gereken tibbi malzeme yardiminin
gonderilmemesi sebebiyle 6nce Almanya ve Fransa'yy, sonrasinda ise genel
olarak AB’yi suglamistir. Goriilen o ki bu suglamayi halk da megru gérmek-
te ve eski bagbakanin goriislerini benimsemektedir zira 13.03.2020'de ya-
yinlanan ankete gore Italyanlarin %88’si AB'nin pandemi siirecinde gerekli
yardimi yapmadigini, %64t ise artik AB’ye tiye olmanin, yalnizca pandemi

stireci i¢in degil, genel olarak iilke i¢in olumsuz oldugunu diisinmektedir®.

84  Par, Aribogan (n 6).
85 Haass (n 83); Par, Bugra (n S); Walt (n 15).
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87 Robin Niblett, ‘How the World Will Look After the Coronavirus Pandemic’ i¢inde
“The End Of Globalization As We Know It’ (Foreign Policy, 20 Mart 2020) <https://
foreignpolicy.com/2020/03/20/world-order-after-coroanvirus-pandemic/> erigim
tarihi 26 Nisan 2020.
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91 Marc Lazar, ‘L'ltalie, le coronavirus et I'Union européenne’ (Institut Montaigne, 18
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Nitekim mevcut Italya Bagbakani Conte de 09.04.2020'de yaptig1 acikla-
malarda pandemi siirecinde AB'nin gerekli mali yardimlar1 yapmamasi ha-

linde birligin dagilma tehlikesiyle kars: kargiya oldugunu ifade etmigtir®.

Konuya iligkin bir bagka goriis ise kiiresellesme hareketinin devam
edecegini ancak kiiresellesmenin oturdugu merkezin degisecegini 6ne siir-
mektedir. Buna gére pandemi 6ncesinde dahi bu eksen kaymas: baglamis-
tir”. Pandemi sirasinda ve sonrasinda da bu egilim devam ederek ABD mer-
kezli kiiresellesmenin yerini Cin merkezli kiiresellesme alacaktir. Bu goriise
dayanak olarak ABD toplumunun kiiresellesmeye duydugu inanci kaybet-
mesi, serbest ticaret antlasmalarini mevcut Trump yOnetiminin 6ncesinde
dahi olumsuz goérmesi, buna karsihik Cin toplumunun 19. Yiizyilin ortala-
rindan 1949 yilina kadar gegirdigi buhranli dénemin sebebini ige kapanma
olarak gormesi, gliniimiizde diinyanin her yerinde rekabete girebilecegine
iliskin 6zgiivene sahip olmasi ve bu bakimdan kiiresellesmeye hala inanma-
s1 gosterilmigtir®™. Bu goriise benzer olarak, kiiresellesmenin Cin merkez-
li olacag: yoniinde bir yorum barindirmamakla birlikte pandemi sirasinda
ABD'nin liderlik testinde sinifta kaldigi ve ABD’nin, kendi ¢ikarlarin diigi-
nen dar goriisii ve mevcut yonetiminin yetersizligi sebebiyle artik diinya li-

deri olarak goriilemeyecegi de belirtilmektedir®™.

Kiiresellesmeye ekonomik perspektiften bakan bir baska goriise
gore ise, kiiresellesme, ulus devletlere kendi ekonomi politikalarini belir-

leme, piyasaya miidahale etme imkéini vermeyen bir sistem ve anlayistur.

Mart  2020) <https://www.institutmontaigne.org/blog/litalie-le-coronavirus-et-
lunion-europeenne> erisim tarihi 20 Nisan 2020.
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erigim tarihi 11 Nisan 2020.
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tarihi 26 Nisan 2020; Par-Aribogan (n 6).
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pandemic/> erigim tarihi 26 Nisan 2020.
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Kiiresellesmeyle birlikte tilke ekonomilerinin tek tip kurumsal bir ¢erge-
veye s1gdirildigy, ulus devletlerin kendi tilke ekonomilerini ve vatandas-
larin: kiiresel finansal sermaye hareketlerinin sonuglarindan koruyamaz
hale geldigi ve hatta kiiresel piyasanin hakimiyetindeki diinya diizeninde,
ulus devletlerin yalniz ekonomiye miidahalesinin degil, ulus devletin ken-
disinin dahi sorgulandig: belirtilmektedir. Bu bakimdan kiiresellesmenin
gerilemesinin her zaman olumsuzluk teskil etmedigi ve bu gerilemenin
uluslararasi iligkiler ve dayanigmaya zarar vermek zorunda olmadig ifade
edilmektedir. Ayrica, pandeminin gerektirdigi gibi, tilke ve diinya ekono-
milerinin siyaset tarafindan miidahale edilerek diizenlenecegi bir sistemin
gelistirecegi tilkeler aras1 koordinasyon ve dayanigma bi¢imlerinin de ulus-
lararas1 dayanigmay1 ve kurumlari yine giiglendireceginin alt1 ¢izilmekte-
dir. Bu goriise gore yeni sistemin getirecegi kurumsal gesitlilik tilkelere
kendi ekonomilerine daha ¢ok miidahale etme imkéan1 sunacaktir. Ayrica
kiiresellesmenin yavaglamasiyla ice kapanma ve milliyet¢iligin tetiklene-
cegi de kesin degildir, hatta kiiresellesme yavaslamaz ve bireyler yine ser-
best piyasanin insafina birakilirsa bu senaryoda milliyetci ve fagist akimla-
rin giiglenmesi ihtimalinin daha da artacag: ve bunlarla bas etmenin daha

da zorlasacag ifade edilmektedir®.

Kiresellesmenin uluslararas: ticareti, seyahati ve iletisimi arttirarak
ytiz milyonlarca insam1 fakirlikten kurtardigi ve bu bakimdan her ilkenin
menfaatine oldugu varsayimindan yola ¢ikan bir diisiinceye gore ise tilkeler
kiiresellesmeden vazgegmeyecektir. Ancak Birlesmis Milletler gibi kurum-
larin yetkileri, kiiresellesme akimi devam ederken zaman iginde artacak ve
iye tilkelere belki de dogrudan yaptirim yetkisine kavusacaktir. Boylece
Yeni Normal Diizeninde kiiresellesme devam edecek ancak daha siki di-
zenlenecektir”. Ancak hemen belirtmek gerekir ki kiiresellesmenin, kiiresel
boyutta, bireyleri ne derece fakirlikten kurtardig: tereddiit yaratmaktadr.
Piyasanin goriinmez elinin her sorunu ¢6zdigi varsayimiyla hicbir diizen-
lemeye hatta devletlerin kendisine sicak bakmayan liberal kapitalizm yan-
lis1 kiiresellesmenin nasil ve kim tarafindan dizginlenebilecegi, uluslarara-

s1 kurumlarin bireylerin lehine ama kiiresel ekonominin aleyhine bir karar

96 Par,Bugra (n ).
97  Pisirici, Giin (n 41).
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verip veremeyecegi, dahasi kiiresellesmenin dizginlenebilmesi ihtimalinde
bu sistemin bugiinkii mevcut kiiresel kapitalist sistem olarak devam edip

edemeyecegi merak uyandirmaktadir.

Tim bu agiklanan sebepler ve goriisler dogrultusunda Yeni Normal
Diizeninde, en azindan bazi iilkelerin meclislerinde 6zellikle pandemi dé-
neminde ve dénemin hemen sonunda kiiresellesme karsiti yasama faaliyet-
lerinin goértgilmesi miimkiin gozitkmektedir. Ancak konuya iligkin biitin
goriislerde 6ne strildigi tizere kiiresellesmenin gerilemesi halinde dahi
uluslararasi dayanismanin arttirilmasi 6nemlidir, aksi halde daha kapali ve

fakir bir diinyayla karsilasmamuz olasidur.

Sonug¢

Pandemi, saglik tehdidinin yaninda ciddi ekonomik zorluklara da
yol agmaktadir. Yaganan ekonomik zorluklar1 en az hasarla atlatmak iste-
yen tlkeler ise, vatandaglarini serbest piyasanin sert kosullarindan koru-
mak i¢in, gegici de olsa, liberal kapitalizmin 6ziinde bulunmayan tedbir-
lere yonelmektedir. Bunun sonucunda sosyal devlet kavrami giintimiizde
parlamaktadir. Ancak ekonomik zorluklarin pandemi tehdidi bitse dahi de-
vam edebilecegi g6z 6niine alindiginda, devlet miidahalelerinin siirekli-
lik kazanmas: olasidir. Yeni Normal Diizeninin getirdigi ekonomik kosul-
lar karsisinda sosyal devlet ilkesinin vurgulandig, hatta baz1 goriislere gore
sosyalist unsurlar barindirmasi gereken ve bireylerin sert piyasa kogullari
kargisinda ekonomik amaglarla degil insani sebeplerle korundugu yeni ana-

yasalar giindeme gelmelidir.

Yasadigimuz siiregte, ekonomik ve tibbi zorluklarin yaninda bunlar ka-
dar 6nemli bir bagka tehdit ise, devletlerin ve teknoloji sirketlerinin bireyle-
rin temel hak ve 6zgiirliikleri ile mahremiyetine yaptiklar: miidahalelerdir.
Esasen, bu hususta daha da kayg: uyandiran mesele, bu miidahalenin sag-
lik tehdidi sebebiyle bireyler tarafindan megru gorilmeye baslanmasidir.
Bu tiir miidahaleler siireklilik yaratmamalidir zira tarihte de goriilen birgok
ornekte, kriz sirasinda gegici oldugu séylenen 6nlemler kalici niteligi bi-

riinmekte devletler bircok halde “krizi firsata cevirmektedir”. Bu bakimdan
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yasanan saglik tehdidi bahane edilmemeli ve bireylerin duydugu kayg istis-
mar edilmemelidir. Béylece Yeni Normal Diizeninde yine bireyin 6ne ¢ikti-
g1, temel hak ve 6zgiirlikler ile mahremiyete dayali ancak bireyi ekonomik
zorluklarla yalniz birakmayan ve bunu yaparken bireysel haklara da dokun-
mayan ilerici anayasalar ile kargilagabiliriz. Aksi halde diinya daha kapali ve

antidemokratik bir diizene donecektir.

Son olarak bildigimiz anlamda kiiresellesmenin de bu siiregle birlikte
yara alacagi hatta akimin simdiden gerileme yasadig1 gozitkmektedir. An-
cak kiiresellesmenin ulus devleti hige sayan, devletlerin kendi ekonomileri-
ne bile miidahale etmesini 6ngérmeyen ve bu bakimdan krizlerde bireyleri
yalmz birakan gorisleri goz 6niine alininca bu durum olumsuz kargilan-
mamalidir. Zira Yeni Normal Diizeninin gerektirdigi devletci yaklasimlarin
gerceklestirilebilmesi i¢in, kiiresellesmenin gerilemesi gerekmektedir. Ayri-
cakiiresellegsme gerilese dahi uluslararasi ig birliginin, yeni olusacak kurum-
larla gelistirilmesi mimkiindiir. Nitekim, kiiresellesmenin en ivme kazan-
dig1 donemlerde dahi, mevcut uluslararasi kurumlar siiphe yaratmaktaydi.
Yeni Normal Diizeninde ise tek merkezden yonetilen daha verimli uluslara-
rast kurumlarin olusturulmasiyla gerek pandemi tehdidine karg: gerekse ge-
sitli iklimsel krizlere ve ekonomik zorluklara karst daha verimli bir is birligi

gerceklestirilebilecektir.
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QUESTIONING THE EFFECTIVENESS OF THE
DATA PROTECTION IMPACT ASSESSMENT UNDER
THE GDPR IN TIME OF CovID-19 CRrisIS

Eyiip KUN*

Abstract

The Article 35S of the GDPR introduces data protection impact as-
sessment (DPIA) as a new obligation for data controllers before the high-
ly risky processing activities. This new obligation is expected to contribute
to robust data protection under the GDPR. During the COVID-19 crisis,
many countries has created the tracing applications to combat the spread of
the virus in the European Union. The implementation of these applications
requires the preparation of the DPIA. In this article, based on diverse the-
oretical research, it is suggested that data protection impact assessment in
the time of crisis would not positively contribute to the current data protec-
tion framework as much as expected since the preparation of the DPIA is
envisaged as an internal mechanism. The highly qualified requirement for
consultation with data subjects and the lack of broader mandatory stake-
holder consultation prejudice the effectiveness of these assessments under
the GDPR as these consultation mechanisms would play an external eval-
uative role in the preparation of these assessments. The disclosure of the
DPIA is regarded as a good practice only. This article argues that the disclo-
sure of the assessment would have brought a variety of benefits, including
ex-ante transparency, effective use of individual data subject rights and po-
tential improvement of the competition with respect to the data protection
policies. In the absence of disclosure, data protection impact would not at-
tain its objective, strengthening data protection framework. While discuss-
ing the weaknesses and potential benefits of necessary stakeholder consul-
tation and disclosure, the examples related to the tracing applications will

be given to justify these arguments.

*  LL.M. (London School of Economics and Political Science)
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Ozet

GDPR1n 3S. maddesi, yiiksek risk barindiran veri isleme faaliyetlerin-
den 6nce veri sorumlular agisindan yeni bir yiikiimlilik olmak tizere veri
koruma etki analizini (DPIA) getirmistir. Bu yeni yiikiimliiliigiin GDPR
kapsaminda daha giiglii bir veri korumasina katki saglamasi beklenmekte-
dir. COVID-19 krizi sirasinda birgok iilke, viriisin Avrupa Birliginde ya-
yilmasiyla miicadele etmek igin izleme uygulamalar1 gelistirmistir. S6z ko-
nusu bu uygulamalarin yerine getirilebilmesi i¢in DPIA'nin hazirlanmasi
gerekmektedir. Bu makalede, gesitli teorik aragtirmalara dayanarak, kriz bo-
yunca veri koruma etki analizinin, DPIA'nin hazirlanmasi bir i¢ mekanizma
olarak tasarlandigindan mevcut veri koruma cergevesine beklenildigi ka-
dar olumlu katkida bulunmayacag ileri siiriilmektedir. S6z konusu istisa-
re ve goris alma mekanizmalari veri koruma etki analizlerinin hazirlanma-
sinda harici bir degerlendirici rol oynayacagindan, ilgili kisinin goriislerini
alma gerekliligi ve etkilenen kisilerle daha genis zorunlu istisare eksikligi,
GDPR kapsaminda veri koruma etki analizinin etkililigine zarar vermek-
tedir. DPIA'nin agiklanmasi sadece iyi bir uygulama olarak gériilmektedir.
Bu makale, veri koruma etki analizinin agiklanmasinin; ex-ante geffaflik, il-
gili kisinin bireysel haklarinin etkin kullanimi ve veri koruma politikalar1
agisindan rekabetin gelistirilmesi dahil olmak tizere ¢esitli faydalar getire-
cegini savunmaktadir. DPIA sonrasinda yayinlanmaz ise, veri koruma etki
analizi, kisisel verilerin korunmasini giiglendirme amacina ulagmayacaktr.
Etkilenen kisilerin zorunlu olarak goériiglerini almanin potansiyel fayda ve
zararlarini tartigirken, bu iddialar1 gerekgelendirmek igin viriis takip uygu-

lamalarina iligkin 6rnekler verilecektir.

Anahtar kelimeler: COVID-19, veri koruma etki analizi, zorunlu gé-

rls alma/istigare, zorunlu aciklama, ex-ante seffaflik
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1. Introduction

During the COVID-19 crisis, it is widely accepted that combating the
spread of the virus by tracing application should comply with data pro-
tection framework. While designing these applications, according to the
GDPR, data controllers must draft the DPIA as controllers aim at vast

amount of sensitive personal data processing through these applications.

Mandatory data protection impact assessment is a new mechanism
under the European Union General Data Protection Regulation (GDPR).
It is a part of the various regulatory approaches taken under the Europe-
an Union data protection framework in the GDPR. The privacy impact as-
sessment (PIA) can be considered a precursor of DPIAs.! However, DPI-
As covers highly risky data processing activities rather than privacy-based
analysis, which is a natural consequence of the difference between the right
to privacy and data protection.” Thus, DPIAs are broader than PIAs due

to the broader scope of data protection.

DPIA under the GDPR can be seen as an internal preparation of a
company for highly risky data processing. It is aimed at framing and doc-
umenting existing obligations arising from the GDPR on the criterion of
likely high risk to the rights and freedoms of a natural person.’ This doc-

umenting and framing is fully aligned with the principle of accountability,*

1 For the concept of the privacy impact assessments, see: D. Wright, R. Finn and R.
Rodrigues, ‘A comparative analysis of privacy impact assessment in six countries’
(2013) 9 Journal of Contemporary European Research 160; David Wright, ‘Should
privacy impact assessments be mandatory?’ (2011) $4 Communications of the
ACM 121.

2 Orla Lynskey, The foundations of EU data protection law (First edition. edn, Oxford,
United Kingdom : Oxford University Press 2015), 131.

3 Katerina Demetzou, ‘Data Protection Impact Assessment: A tool for accountability
and the unclarified concept of ‘high risk’ in the General Data Protection Regulation’
(2019) 35 Computer Law & Security Review: The International Journal of Technol-
ogy Law and Practice ,4.; Article 29 Data Protection Working Party (WP), ‘Guide-
lines on Data Protection Impact Assessment (DPIA) and determining whether pro-
cessing is “likely to result in a high risk” for the purposes of Regulation 2016/679’
(2017) (Guidelines on DPIA), 17/EN WP 248 rev. 01., 3.

4 Article 5(2) of the GDPR.
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as the principle is concerned with how a data controller has to prove com-
pliance with the GDPR, taking into account the high risk of the processing.
The rights and freedom of a natural person may involve other fundamen-
tal rights such as freedom of thought, freedom of information or freedom
of expression, in addition to data protection rights according to the Guide-
lines on Data Protection Impact Assessment®. According to Article 35(7),
This assessment shall include a description of the intended processing,
purposes of the processing, risk assessment regarding fundamental rights
and the measures taken to mitigate these risks. Thus, requiring a draft of

DPIA is intended to promote well-prepared processing designs.

Setting forth mandatory DPIA is one of the new mechanisms to
strengthen the personal data protection regime under the GDPR and is in-
tended to ensure and document the data subjects’” accountability ex-ante in
the case of highly risky processing. In the second section of this essay, I will
analyse how doing DPIA fits with the risk-based and meta-regulation ap-
proach and when preparing DPIA is mandatory for data controllers, with
an example of the use of tracing applications in time of COVID-19. In the
third section, I will argue that DPIA under the GDPR cannot attain the
goal of ex-ante protection with regard to personal data due to lack of man-
datory data subjects and more comprehensive stakeholder consultation
and mandatory disclosure of DPIA. Considering the potential compelling
effect of the consultation and disclosure, I will contend that DPIA in the
current framework will not help to attain more robust data protection. The

examples belong to the COVID-19 period will prove my arguments.

1.DPIA under GDPR

a. DPIA as Risk-based Model and Meta-Regulation

DPIA hinges on how risk is ex-ante managed during the process rather
than focusing on harm or outcomes arising from the process. Considering
the central point of likely high risk in DPIAs and data controllers’ discre-
tion in managing the risk, DPIA might be considered part of the risk-based

S WP, Guidelines on DPIA, 3.
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approach under the GDPR.® The risk-based approach provides an ex-ante
approach to the protection of personal data under the GDPR as a data con-
troller starts with a DPIA even before the data processing occurs. Quelle
points out that without the risk-based regulation, harm-based regulation
would have been limited to the discretionary risk analysis conducted by a
data controller.” The mere harm-based approach would limit the data pro-
tection to the harm suffered by data subjects. However, in risk analysis, ir-
respective of the potential harm, mitigating the risk of prejudicing personal
data is of utmost importance. Therefore, in taking the risk-based approach,
the data protection framework has extended its scope to processing activi-

ties themselves.

The role of DPIAs in GDPR can be conceptualised by referring to
the meta-regulatory approach in the regulation theory. There is no stand-
ard definition of the meta-regulation in the regulation literature.®* However,
it refers to overseeing the targeted firms carrying out its risk manage-
ment system by a regulatory authority. It is different from traditional com-
mand-control regulation by which regulators set clear standards within a
rule, and impose sanctions if these are not followed.” In meta-regulation,
there is no specific command and how to actually comply with the pre-
determined goals is left to the targeted firms. This approach is sometimes
called the regulation of self-regulation'® since targeted enterprises decide

on how to respond to the problems determined by regulators and are in

6 Raphaél Gellert, UNDERSTANDING DATA PROTECTION AS RISKREGULA-
TION’ (2015) 18 Journal of Internet Law 3, 8.

7  Claudia Quelle, “The ‘Risk Revolution’ in EU Data Protection Law: We can’t Have
Our Cake and Eat it, Too” in Ronald Leenes and others (eds), Data Protection and
Privacy : The Age of Intelligent Machines (Computers, Privacy and Data Protection, 1
edn, Hart Publishing 2017), 43.

8 C. Coglianese and E. Mendelson, ‘Meta-Regulation and Self-Regulation’ in Martin
Cave, Robert Baldwin and Martin Lodge (eds), The Oxford Handbook of Regulation
(Oxford University Press 2010), 147.; Robert Baldwin, Understanding regulation :
theory, strategy, and practice (Second edition. edn, Oxford : Oxford University Press
2012), 148.

9 ibid 107.

10 Christine Parker, The Open Corporation: Effective Self-regulation and Democracy
(Cambridge University Press 2002).
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turn monitored by a regulatory authority. Thus, it is different from self-reg-
ulation. However, it must be noted that the way in which it complies with
the principles is left to the enterprise itself. As distinct from meta-regula-
tion, co-regulation is concerned with the codes of conduct established by
industrial bodies or organisations."'In meta-regulation, the regulatory au-
thority monitors whether the internal regulation by enterprises is compat-
ible with the principles of the regulation. This type of regulation is feasi-
ble and desirable in the case of complex issues requiring a certain flexibility
to overcome.'” Additionally, this approach will lessen regulators’ burden
of controlling the targeted enterprises. However, it must be borne in mind
that targeted enterprises might find ways to avoid regulation as they decide
independently on how to reach the goals of the regulations. Thus, external
pressure is required to ensure effective meta-regulation to attain public in-
terest in the regulation' as this pressure, as applied by regulators or stake-

holders, may persuade companies to comply with the regulation.

When it comes to DPIA, in Article 35 of the GPDR, even though the
preparation of the DPIA is mandatory in the case of likely high risk to the
rights and freedoms of a natural person, this provision does not specifical-
ly dictate how to act before the intended data processing. It sets the bound-
aries of the impact assessment without commanding any specific measures
that must be taken to protect data processing. It envisages how this assess-
ment must be prepared and elements of the assessment. This means the
data controller will design its compliance regime adaptively and have op-
erational discretion for highly risky data processing in terms of protecting

personal data. Thus, this can be regarded as meta-regulation."* The GDPR

11 Ian Ayres and John Braithwaite, Responsive regulation : transcending the deregulation
debate (New York : Oxford University Press 1992), 102; Christopher T. Marsden,
Internet co-regulation : European law, regulatory governance and legitimacy in cyberspace
(Cambridge : Cambridge University Press 2011), S8.

12 Coglianese and Mendelson, ‘Meta-Regulation and Self-Regulation’, 163.

13 Reuben Binns, ‘Data protection impact assessments: a meta-regulatory approach’
(2017) 7 International Data Privacy Law 22&apos;Data protection impact assess-
ments: a meta-regulatory approach&apos; (2017, 34.

14 ibidReuben</author></authors></contributors><added-date format="utc”>15866
36712</added-date><ref-type name="Journal Article”>17</ref-type><dates><year>
2017</year></dates><rec-number>62</rec-number><last-updated-date format="utc”
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stipulates that the data controller shall take code of conduct into account
under Art. 35(8). As code of conduct is not authoritative, this provision
would not be sufficient to qualify for the DPIA as an illustration of co-reg-
ulation. Meta-regulation offers flexibility to data controllers in terms of
adapting their measures to the level of the risk to the fundamental right of a
natural person. The data controller shall ensure prior consultation with the
data protection authority where the data protection impact assessment in-
dicates high risk in the absence of measures taken by the controller to mit-
igate such risk."” This provision is compatible with meta-regulation as the
data protection authority retains a supervisory capacity over the data con-
troller. However, this external pressure is applied solely by the data pro-
tection authority under the GDPR. There are no explicit mechanisms by
which to apply pressure other than administrative sanctions by the data
protection authority in the case of the lack of a DPIA. Possible repercus-
sions of this preference by the GDPR will be discussed further below.

b. When DPIA is mandatory under the GDPR?

DPIA is mandatory if the intended processing is likely to pose consid-
erable risk to the fundamental rights of a natural person. “High risk” is an
ambiguous term used to determine whether the DPIA is required. Thus,
Article 29 Working Party determines the criteria by which data controllers
can decide whether DPIA preparation is necessary.'® Despite the non-bind-
ing nature of the guidelines"’, this guideline creates a roadmap for data con-
trollers to draft a DPIA when necessary. This guideline counts nine differ-
ent processing operation risking the fundamental rights of a natural person,
taking Art. 35(3) and use of new technologies'® into account. These cri-

teria include evaluation, scoring, automated decision making, systematic

>1586641329</last-updated-date><electronic-resource-num>10.1093/idpl/ipw027</
electronic-resource-num><volume>7</volume>< /record></Cite></EndNote> 30.

15 Article 36 of GDPR.
16 WP, Guidelines on DPIA, 7.

17  According to Article 35(4), “The supervisory authority shall establish and make pub-
lic alist of the kind of processing operations which are subject to the requirement for
a data protection impact assessment pursuant to paragraph 1.

18  Art.35(1) of the GDPR.
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monitoring, processing sensitive data, processing on a large scale, and ap-
plying new technologies. If two out of nine criteria are met, the data con-

troller must consider carrying out the assessment.

c. Use of Tracing Applications in the Time
of COVID 19: Is DPIA Mandatory?

For the sake of an example, I will analyse whether the use of tracing ap-
plications requires the preparation of DPIA. Health data and location data
have been processed in the context of these applications. As these activities
intend data processing on a large scale and risks the fundamental rights of a
natural person, such as data protection rights or privacy, the data controller
is required to draft a data protection impact assessment to see how to man-
age this processing without risking these fundamental rights. The Council
of Europe announced that the impact assessment musts be drafted prior to
the deployment of tracing application technologies due to their potential
impact on data subject’s fundamental rights.”” Additionally, the Informa-
tion Commissioner’s Office states that the DPIA is required in the prepa-
ration of these applications since the implementation of these apps is more
likely to constitute a high risk to the freedom of individuals.”® These an-
nouncements confirm the necessity to draft a DPIA in the use of these ap-

plications to combat the spread of virus.

2. Potential Ineffectiveness of the
DPIA under the GDPR

The preparation of a DPIA is regarded as an internal mechanism in the
organisation of the data controller. The controller is considered the sole de-
cision-maker in the drafting process of the DPIA. Since the controller is re-

sponsible and accountable for the data processing activities, imposing an

19 Council of Europe, Joint Statement on Digital Contact Tracing (2020) <https://
rm.coe.int/covid19-joint-statement-28-april/16809e3fd7> accessed May 1, 2020.

20 ICO, ‘COVID-19 Contact tracing: data protection expectations on app develop-
ment’ (2020) <https://ico.org.uk/media/for-organisations/documents/2617676/
ico-contact-tracing-recommendations.pdf> accessed June 24, 2020
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obligation on a data controller to prepare a DPIA is in accord with the data
protection framework. Seeking the opinion of data protection officer, if
designated, on impact assessment is part of the internal mechanism. How-
ever, the concept of an internal mechanism may result in a self-centric per-
spective by data controllers, which prejudices the effectiveness of the DPIA
mechanism. Puijenbroek and Hoepman observed that due to the internal
nature of the privacy impact assessment, the data controllers put them-
selves, rather than data subjects, at the focal point of the assessment.” It is
remarked that data controllers merely look at the effect of the processing
on their activities rather than in terms of a privacy risk because of the con-
troller-centric assessment.”” In other words, as long as they avoid any ad-
verse impact on their activities, protecting privacy as such is not entirely
critical to them. Thus, external views in the preparation phase of the DPIA
and disclosure after the preparation would render it a more effective tool to
prevent highly risky processing ex-ante. The lack of robust mechanisms, in-
cluding necessary consultation with data subjects and stakeholders and dis-
closing, would have saved the DPIA from the potential danger of being a
checkbox step” in ensuring compliance with the GDPR.

a. Is Prior Consultation with the Data Protection
Authority Sufficient as an External Mechanism?

Data controllers are required to consult with the data protection au-
thority prior to the processing provided that the DPIA indicates that the
intended processing activity would be of particular risk to fundamental
rights in the absence of measures to mitigate it.** It would be contend-
ed that this mandatory consultation can be regarded as an appropriate ex-
ternal mechanism to oversee the processing, and there is thus no need to

have a participative process for the DPIA as the data controller is solely

21 J. Van Puijenbroek and J. H. Hoepman, Privacy impact assessment in practice: The re-
sults of a descriptive field study in the Netherlands (2017), 1.

22 ibid7.

23 Quelle, “The ‘Risk Revolution’ in EU Data Protection Law: We can’t Have Our Cake
and Eat it, Too), 185.

24 Article 36 of the GDPR.
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responsible for the data processing. However, this mechanism would be
ineffective, as the financial resources of the data protection authorities
may not be adequate to analyse and monitor the DPIA meticulously. Jans-
sen contends that scarce financial resources may hinder data protection
authorities from overseeing impact assessments effectively.’® The Brave’s
report on the enforcement capacity of data protection authorities shows
that most of the EU member states do not fund sufficiently data protec-
tion authorities.” Even though the data protection authorities are the gate-
keepers of the data protection framework, the other participatory mecha-
nisms, discussed below, might help them use their powers to prevent the
risk intended processing ex-ante since data controllers are more likely to
underestimate the risk inherent to the intended processing mechanism.””
For instance, in the preparation of NHSX Contact Tracing App, it is stat-
ed that the ICO is “briefed” rather than “consulted”*® The use of “brief-
ing” instead of “consultation” would show that data controllers will not
consult data protection authority properly to provide effective protection.
This example from time of crisis shows that how the prior consultation
with data protection authorities would not appropriate to secure effective
data protection. Considering the financial resources of a data protection
authority and the discretion used by data controllers, data controllers will
not consult with the data protection authority when necessary. Thus, pri-
or consultation with the data protection authority is not adequate to en-

sure effective protection.

25 Heleen L Janssen, ‘An approach for a fundamental rights impact assessment to au-
tomated decision-making’ International Data Privacy Law, 11-12; Same argument:
Quelle and Claudia, The Data Protection Impact Assessment, or: How the General Data
Protection Regulation May Still Come to Foster Ethically Responsible Data Processing
(November 25, 2015) Available at SSRN: https://ssrn.com/abstract=2695398, 3.

26 Brave, Europe’s governments are failing the GDPR (2020) Available at: https://brave.
com/wp content/uploads/2020/04/Brave-2020-DPA-Report.pdf

27  Janssen, ‘An approach for a fundamental rights impact assessment to automated deci-
sion-making), 13.

28 Michael Veale ‘Analysis of the NHSX Contact Tracing App ‘isle of Wight” Data Pro-
tection Impact Assessment’ (9 May 2020) <osf.io/preprints/lawarxiv/6fvgh>
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b. Lack of Mandatory Stakeholder Consultation
in the Preparation Phase of the DPTIA

The lack of mandatory participation of data subjects is one of the
weaknesses of the DPIA under the GDPR. As their rights are at stake in
the intended processing, data subjects can be rightfully regarded as stake-
holders. Compulsory consultation with data subjects was a prerequisite for
the data impact assessment in the Commission’s original proposal (Article
33(4)).” However, Parliament amended this text by stating that it repre-
sented a disproportionate burden on data controllers*. Now, in the GDPR,
seeking consultation with the data subject is a highly qualified requirement.
According to Article 35(9), the controller shall obtain the view of data sub-
jects on the intended processing where appropriate and without prejudice
to ensure the protection of the public, commercial interest, and security of
the processing. It is rightly contended that the final version of the GDPR
weakened the role of data subjects’ opinions on the intended data process-
ing.’' Reuben reasonably argues that the GDPR does not guarantee the
involvement of data subjects in the assessment process due to the highly

qualified requirement for consultation.*” This article reflects the weakness

29 European Commission, ‘Proposal for a Regulation of the European Parliament and
of the Council on the Protection of Individuals with regard to the Processing of Per-
sonal Data and on the Free Movement of such Data (General Data Protection Regu-
lation)’ (2012) 0011.

30 Committee on Civil Liberties, Justice and Home Affairs, European Parliament (rap-
porteur: Jan Philipp Albrecht), ‘Report on the proposal for a regulation of the Euro-
pean Parliament and of the Council on the protection of individuals with regard to
the processing of personal data and on the free movement of such data (General Data
Protection Regulation)’ (2013), Amendment 262.

31 Michael Veale, Reuben Binns and Jef Ausloos, “‘When data protection by design and
data subject rights clash’ (2018) 8 International Data Privacy Law 105, 118.

32 Binns, ‘Data protection impact assessments: a meta-regulatory approach’&apos;-
Data protection impact assessments: a meta-regulatory approach&apos;</
DisplayText><record><keywords><keyword>Information Technology</key-
word><keyword>Data Protection</keyword><keyword>Eu Law</keyword><key-
word>Mandatory ~ Requirements</keyword><keyword>Personal =~ Data</key-
word><keyword>Privacy Impact Assessments</keyword><keyword>Regulation</
keyword><keyword>Law</keyword></keywords><isbn>2044-3994</isbn><ti-
tles><title>Data protection impact assessments: a meta-regulatory approach</
title><secondary-title>International Data Privacy ~Law</secondary-title></ti-
tles><pages>22-35</pages><number>1</number><contributors><authors><-
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of the participation of data subjects in the DPIA preparation as the con-
troller will decide on when it is proper to seek this consultation by taking
its commercial interest, public interest, or security of the processing. A nar-
row interpretation of the exceptions under Art. 35(9) might be enforced by
data protection authorities to ensure effective DPIA. The Article 29 Work-
ing Party (WP) tries to strengthen the data subject role by stating that if
the data controller considered the consultation inappropriate, the control-
ler must justify why the opinion of the data subjects were not sought**. WP
presumed the existence of view of the data subject as a rule in the case of
data impact assessment. This approach, as taken by WP, shows the impor-
tance of the participatory process. Despite the efforts of WD, this does not
solve the shortcomings of the GDPR in DPIAs since the recommendations
of the WP are not legally binding.** Data controllers have broad discretion
to decide on the consultation under the GDPR.

The lack of necessary broader stakeholder participation, including the
general public and civil organisations, is another weakness of the participa-
tory preparation phase of the DPIA. It is noted that many organisations in
the Netherlands are not aware of the definition of a stakeholder in a privacy
impact assessment.* This shows the absence of a stakeholder consultation
culture in impact assessments. Without necessary stakeholder consultation,
data controllers are less likely to take stakeholders’ views into account. It is
a missing point in the GPDR as this involvement would have strengthened

the position of any stakeholders, especially data subjects, against the data

author>Binns,  Reuben</author></authors></contributors><added-date  for-
mat="utc”>1586636712</added-date><ref-type name="Journal Article”’>17</
ref-type><dates><year>2017</year></dates><rec-number>62</rec-num-
ber><last-updated-date  format="utc”>1586641329</last-updated-date><electron-
ic-resource-num>10.1093/idpl/ipw027</electronic-resource-num><volume>7</
volume></record></Cite></EndNote>, 34; SL Harris, ‘Data Protection Impact As-
sessments as Rule of Law Governance Mechanisms’ Data & Policy, 9.

33 WP, Guidelines on DPIA, 15.

34 Sandra Wachter, “The GDPR and the Internet of Things: a three-step transparency
model’ (2018) 10 Law, Innovation and Technology 266, 278.

35 Van Puijenbroek and Hoepman, Privacy impact assessment in practice: The results of a
descriptive field study in the Netherlands, 7.

— 754 —



KoRrONAVIRUS DONEMINDE GUNCEL HUKUKI MESELELER SEMPOZYUMU

controller, and make the assessment far more democratic.’* The democrat-
ic involvement of stakeholders is quite prevalent in the impact assessments
of other fields, such as environmental impact assessments.*” This approach
would have been adapted in DPIAs under the GDPR. Wright suggested
public consultation in the context of privacy impact assessments.*® Stake-
holders may bring an external perspective to the intended process, which
may have a positive impact on the intended process. Additionally, the exter-
nal view of different stakeholders is considered an element of meta-regula-
tion as stakeholders play a crucial “evaluative role” in overseeing the activ-
ities of the targeted firms in addition to supervision by the data protection
authorities.* It seems that even though GDPR adopted the meta-regulato-
ry approach to the preparation of a DPIA, it adopted the weaker version;
consequently, the DPIA would not attain its goal, namely that of more ro-

bust data protection.

c. Lack of Disclosure of DPIA

Even though WP states that disclosing assessment would be deemed
good practice, the mandatory disclosure requirement has not envisaged
under the GDPR.* The lack of disclosure might be regarded as a natural
consequence of constructing the DPIA as an internal mechanism under the
GDPR. The GDPR aims at the practical implementation of its provision
into reality by ex-ante mechanisms such as the DPIA by imposing ex post

the high administrative fines.* Due to the lack of exposure of the DPIA, the

36 The term of democratic is used as a synoym of participative decision-making.

37 Niels van Dijk, Raphaél Gellert and Kjetil Rommetveit, ‘A risk to a right? Beyond
data protection risk assessments’ (2016) 32 Computer Law & Security Review: The
International Journal of Technology Law and Practice 286, 300.

38 David Wright, ‘Making Privacy Impact Assessment More Effective’ (2013) 29 The
Information Society 307, 315.

39 Sharon Gilad, ‘It runs in the family: Meta-regulation and its siblings’ (2010) 4 Regu-
lation & Governance 485, 491; Parker, The Open Corporation: Effective Self-regulation
and Democracy, 254.

40 WP, Guidelines on DPIA, 18.

41 N.N. Loideain and R. Adams, ‘From Alexa to Siri and the GDPR: The gendering
of Virtual Personal Assistants and the role of Data Protection Impact Assessments’
(2019) Computer Law and Security Review, 10.
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data controller would draft it carelessly as it will be not disclosed unless the
data protection authority seeks to access it. The administrative fines would
not act as a deterrent to the extent that might otherwise be expected. The
publishing obligation would correct this failure as the data subjects, or their
representatives, could scrutinise the assessment and lodge a complaint be-
fore the data protection authority in the case of non-compliance with the
requirements of the GDPR. Furthermore, the reporting requirement is
compatible with the meta-regulatory approach as the reporting brings cor-
porate activities to light.* This means that where the DPIA was disclosed at
the end of the assessment, its activities related to the intended processing
would be monitored not only by the data protection authorities but also by
the stakeholders. Thus, the lack of mandatory disclosure could be consid-
ered a pitfall to the DPIA under the GDPR.

3. Strengthening DPIA with Stakeholder
Consultation and Disclosure

After finding certain drawbacks to the DPIA under the GDPR, the
potential benefits of the mandatory stakeholder consultation and the dis-
closure must be explored to demonstrate that the current DPIA’ pitfalls

would adversely impact the effectiveness of data protection.

a. Broader Mandatory Stakeholder Consultation:
Participative Decision-Making

If mandatory data subject consultation in a broader sense in drafting
the DPIA has been set out, this will render the DPIA more effective. It is
a general principle under the GDPR that data subjects have control over
their data. Consent is a crucial tool to provide data subjects with the abil-
ity to sustain control over their data. This consent mechanism is support-
ed by different data subject rights, including the right to access, right to
erasure, and the right to be informed. However, the data subjects do not

have any say in the manner of processing except to prevent the process by

42 Parker, The Open Corporation: Effective Self-regulation and Democracy, 252.
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withdrawing their consent. When a data subject gives free and informed
consent or other legitimate grounds for data processing, the data controller
gains control over personal data processing in compliance with the GDPR.
Data subjects do not have any say about the data processing except in terms
of the use of their data subject rights. The divided control between the data
subject and data controller could result in the loss of trust in data control-
lers as the data subjects are not involved in the decision making concern-
ing data processing after giving consent. The mandatory consultation with
data subjects in the case of the DPIA may restore this trust because data
subjects would feel part of the decision-making procedure of the DPIA,
and data subjects’ control over the personal data would be continued and
manifested as participation in the decision making of the DPIA. Data sub-
jects can express their concerns and see whether these concerns are taken
into account by the data controller. If their concerns are not duly addressed
by the data controller, then they can use their right to request the erasure
of their data. This extended control in the manifestation of the mandatory
consultation would build trust. Similarly, Yordanov supports consultation
with data subjects, arguing that the data controller would build trust among
the data subjects.”® Thus, the mandatory data subject consultation would
be a useful tool to extend individual control over the processing phase and

build trust amongst data subjects.

Consulting with stakeholders such as civil society or the greater public
can bring an external perspective to potential risky data processing. Espe-
cially when considering the use of new technology, Wright suggested pub-
lic consultation in the context of privacy impact assessments as this would
offer a ‘beta test’ for the use of new technologies.* For instance, symptom
tracking and contact tracing apps are being developed to contain COV-
ID-19 in the UK. In the bill proposing safeguards for these applications,

mandatory consultation with the public for two weeks is stipulated. * This

43 Atanas Yordanov, ‘Nature and Ideal Steps of the Data Protection Impact Assessment
under the General Data Protection Regulation” European Data Protection Law Re-
view (EDPL) 486, 494.

44 Wright, ‘Making Privacy Impact Assessment More Effective) 315.
45 L. Edwards and others, The Coronavirus (safeguards) Bill 2020: Proposed Protections
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draft bill shows the importance of public feedback. The feedback from the
public on the intended data processing risks arising from the use of these
applications may strengthen the data protection regime, bringing an ex-
ternally public interest perspective and changing the data controllers’ per-
spectives on fundamental rights. Veale’s analysis on the DPIA of NHSX* is
an illustrative example of the effect of stakeholder consultation during the
preparation. He indicates possible shortcomings of this application with re-
spect to data protection legislation. If the data controller takes Veale’s view
into considerations as an external view, the robust data protection would be
maintained. This analysis shows how the external view contributes to the
effective data protection framework in the preparation of DPIAs. However,

However, the GDPR failed to adopt such a mandatory approach.

b. Mandatory Disclosure: Empowering the Data Subject

The mandatory disclosure requirement would bring a variety of ben-
efits to make data protection more effective. When these assessments are
disclosed to the public, data subjects, or the wider public, could trigger
further debate about the measures taken to protect personal data. Parker
points out that the disclosure of the reports in the context of meta-regula-
tion provides an opportunity for stakeholders to criticise the actions of the
managers.*” Therefore, disclosure would allow for a more effective imple-

mentation of the data protection regime.

Disclosing DPIAs can facilitate the right to complaint against data
controllers in instances of risky data-processing activities. Without know-
ing how the intended data process will be carried out, it is hard for data
subjects to lodge any complaints about the intended processing or to start

civil actions against the data controllers if their data protection rights are

for Digital Interventions and in Relation to Immunity Certificates (April 13,2020) <osf.
io/preprints/lawarxiv/yc6xu>

46 Veale, ‘Analysis of the NHSX Contact Tracing App.

47  Christine Parker, Meta-regulation: The regulation of self-regulation (2002)Parker, The
Open Corporation: Effective Self-regulation and Democracy , 283.
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neglected.” The disclosure is a way to see potential problems with the in-
tended data processing. After looking at the content of the assessment, data
subjects may not be satisfied with the measures taken by the data control-
ler to protect personal data and decide to complain to the data protection
authority. Thus, disclosure may facilitate and enhance the use of the right
to complain under the GDPR. Additionally, this disclosure would facilitate
the collective action led by non-profit organisations against data control-
lers. In some cases, where the content of the DPIA is so complex that the
data subjects cannot understand the potential impacts of the intended pro-
cessing on their data, non-profit organisations assist them in terms of clar-
ifying the problematic aspects of the DPIA.* In return, data subjects can
mandate, according to Article 80, a non-profit organisation to lodge a com-
plaint or seek effective judicial remedies against both supervisory authori-
ties or data controller or processor. There is a large privacy-defending com-
munity that engage in data protection activism on behalf of data subjects.*
This advocacy community will help data subjects in the instance of the fail-
ure in the DPIA. Thus, reporting for the DPIA would strengthen data sub-
jects” right to complaint under the GPDR in the case of serious problems

arising from the preparation of the DPIA.

The disclosure of the DPIA will strengthen the data protection re-
gime by providing ex-ante transparency in risky processing activities, which
means how the processing activity is carried out can be understood by data
subjects before the start of the data processing. This ex-ante transparen-
cy provided by disclosure of the DPIA would be a better way of informing
the data subjects about the intended processing as the DPIA should assess
the risk and include how the risk is mitigated rather than providing infor-
mation about details of processing only. It could be argued that the priva-

cy notice may be sufficient to inform data subjects about data processing.*'

48 Quelle and Claudia, The Data Protection Impact Assessment, or: How the General Data
Protection Regulation May Still Come to Foster Ethically Responsible Data Processing , 4.

49  Janssen, ‘An approach for a fundamental rights impact assessment to automated deci-
sion-making), 12.
S0 Binns, ‘Data protection impact assessments: a meta-regulatory approach’, 33.

51  For the critism of privacy notice, see: Brendan Van Alsenoy, Eleni Kosta and Jos Du-
mortier, ‘Privacy notices versus informational self-determination: Minding the gap’
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Disclosing a privacy notice is a way of providing data subjects with infor-
mation about data processing at the time when personal data is obtained
by the controller.”” These privacy notices generally include general in-
formation about the scope of the processing, the period that data will be
stored for, and the rights of the data subjects. However, these notices do
not contain information related to how the data processing puts fundamen-
tal rights at risk or how these risks are mitigated, as opposed to the content
of the DPIA. Thus, disclosing the DPIA ex-ante will be more effective than
privacy notices to inform the data subjects about the risk of processing. Wa-
chter considers that disclosing DPIAs would help data subjects to under-
stand better the risks involved in using Internet of Things devices and con-
sequently to make more informed decisions about their use.”® Without the
DPIA, the privacy notice would not inform how the risk is considered and
mitigated by any necessary measures. Thus, ex-ante transparency comple-

ments the role of privacy notices to enhance data protection.

As the disclosure of the DPIA would attract public feedback on the in-
tended risky processing, it can trigger market pressure on the data control-
ler to proactively protect personal data in instances of risky processing. This
means that if the consumer finds that their fundamental rights will not be
duly protected, they can threaten the data controller with switching to a
competitor if the quality of the data protection in the service** is low*. Con-
sumers can look at the impact assessment to determine whether the data

protection policy of the company is of low quality. For instance, after the

(2014) 28 International Review of Law, Computers & Technology: The future of
data protection: collapse or revival? 185, 189.

52 Article 12- 14 of the GDPR.

53 Wachter, “The GDPR and the Internet of Things: a three-step transparency model,
278-279.

54  The data protection provided by service provider is considered as part of competi-
tion on quality, see: Francisco Costa-Cabral and Orla Lynskey, ‘Family ties: the inter-
section between data protection and competition in EU Law’ (2017)

55 Quelle and Claudia, The Data Protection Impact Assessment, or: How the General Data
Protection Regulation May Still Come to Foster Ethically Responsible Data Processing ,
4; Margot E. Kaminski and Gianclaudio Malgieri, ‘Algorithmic Impact Assessments
under the GDPR: Producing Multi-layered Explanations’ U of Colorado Law Legal
Studies Research Paper No 19-28, 19.
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COVID-19 pandemic, the use of the Zoom video-conferencing platform
has boomed.*® The Zoom Privacy Policy has been scrutinised by privacy ad-
vocates.” This criticism about the privacy policies and other cybersecurity
concerns induced Zoom to apologise for its failure to protect users’ privacy
and to commit to correcting such privacy failures.*® This incident shows that
market pressure can work to enhance data protection. Assume that Zoom
is obliged to prepare a DPIA. If the DPIA were prepared and published by
Zoom, the scrutiny and risks related to the personal data would be scruti-
nised more harshly than criticising privacy policies as assessment includes
a broader scope of information on data protection risks. The greater public
could use market pressure more effectively beforehand to induce Zoom to
change its privacy policies and correct privacy failures at an earlier stage. This
example shows how mandatory disclosure of the DPIA would trigger mar-

ket pressure on data controllers to strengthen their data protection measures.

4. Conclusion

Data protection impact assessment (DPIA) is one of the new tools
provided under the GDPR. DPIA is part of the new regulatory approach-
es to data protection. It is a part of the risk-based model under the GDPR
since the preparation of the DPIA hinges on the existence of likely high
risk rather than any harm or outcome. Moreover, it is concluded that
while setting forth the DPIA, the meta-regulatory approach is used be-
cause, in the provision of DPIA, there is no direct command that has to
be followed by data controllers. They can decide on how to comply with
the DPIA to protect personal data, and data protection authorities will

oversee their activities externally.

56 Jane Wakefield, ‘Coronavirus: Zoom is in everyone’s living room - how safe is it?’
March 27, 2020) <https://www.bbc.co.uk/news/technology-52033217> accessed
April 27,2020.

57  Chris Stokel-Walker, “Zoom is a big privacy headache. Here’s how you can lock it
down’ March 31, 2020) <https://www.wired.co.uk/article/zoom-privacy-settings>
accessed April 27, 2020.

58 Rishi Iyengar, Zoom CEO apologizes for having ‘fallen short” on privacy and secu-
rity’ April 2, 2020) <https://edition.cnn.com/2020/04/02/tech/zoom-ceo-apolo-
gy-privacy/index.html> accessed April 27, 2020.
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The use of tracing applications to deal with the spread of COVID-19
requires the preparation of DPIA since these applications intend to pro-
cess health data and location of huge number of people. Even though the
DPIA is necessary for the implementation of these applications, this ne-
cessity might not provide effective data protection due to the weakness-
es of the DPIA under the GDPR. As the preparation of the DPIA is con-
sidered as an internal mechanism. There is no role for the stakeholder
consultation during the preparation of these impact assessments, which
might show the pitfalls with respect to the data protection legislation. As
the consultation with data subject is highly qualified requirement under
Art. 35 of the GDPR, this engagement would not provide a strong ex-
ternal view on the DPIA. Additionally, the disclosure of the DPIA has
not been stipulated under the GDPR. Considering the potential benefits,
lack of the disclosure of the DPIA can prevent these assessment from be-
ing effective under the GDPR.

These pitfalls of DPIA under the GDPR deprive the current data pro-
tection framework of positive effects brought by the mandatory data sub-
ject and stakeholder consultation. It is concluded that the former convince
data subjects to trust in data processing more and extends individual con-
trol over personal data through participation. The latter affords an oppor-
tunity to get public feedback on the intended processing. The draft bill
purposed for COVID-19 tracking applications stipulates the necessity for
public consultation. The proposed bill shows the importance of DPIA in
the time of crisis. When it comes to the disclosure of the assessment, this
provides ex-ante transparency which complements the right to be informed
and enhances the right to the complaint as assessment gives detailed infor-
mation relating to the processing activities. Furthermore, it may increase
the market pressure on companies to cement their data protection policies

since people would criticise their approach in the intended processing.
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