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Ozet

Evlenmeyle birlikte, esler arasinda bazi hak ve ylikiimliiliikler dogmaktadir. Kanun geregi eslerin,
birbirlerine sadik kalma ytikiimliiliigii boyledir. Eslerden birinin evlilik dis1 iliski yasamas: halinde,
yani zina eyleminde bulunmasi halinde kars1 tarafin, bosanma davasi agma hakki bulunmaktadir.
Aldatilan es, kisilik haklar1 saldirtya ugramissa karsi taraftan manevi tazminat da talep
edebilmektedir. Tiim bu hususlar Tiirk Medeni Kanunu’nda diizenlenmistir.

Peki, aldatilan es, aldatan es ile iliskiye giren ii¢lincii kisiye karsi manevi tazminat talebinde
bulunabilecek midir? Doktrinde ¢okca tartisilan bu husus, Yargitay’in farkli tarihlerde farkli
kararlar vermesine sebep olmustur. Nitekim Yargitay 4. Hukuk Dairesi, 2015 yilina kadar ki
kararlarinda soruya olumlu yanit verirken, 2015 sonrasi kararlarinda olumsuz yonde karar vermeye
baslamistir. Yargitay Hukuk Genel Kurulu ise 2010 ve 2017 tarihli kararlarinda soruya olumlu yanit
vermistir. Nihayet Yargitay Ictihatlar1 Birlestirme Biiyiik Genel Kurulu, 6.7.2018 tarihinde bu
konuda ictihad: birlestirme karar1 vermistir. S6z konusu Yargitay Ictihadi Birlestirme Karari (E.
2017/5, K. 2018/7), evlilik birligi devam ederken, evli oldugunu bilerek eslerden biri ile birlikte
olan iiclincii kisiye karsi diger esin manevi tazminat isteminde bulunamayacagini karara
baglamustir. Yargitay Igtihadi Birlestirme Karari, Alman Federal Mahkemesi kararlari ile de
uyumludur. Ne var ki, Yargitay’in igtihad1 birlestirme karar1 ancak ti¢lincli oturumda ve az farkla
kabul edilmistir. Cogunlugun kararina karsilik kars1 oylar da kararda yerini almistir.

Tartismanin odaginda, evlilik birligi dolayisiyla eslerin birbirine karsi olan sadakat ytkiimliligi,
miiteselsil sorumluluk, yansima yoluyla zarar kavrami, dogrudan kisilik haklara saldir1, duygusal
kisilik degerlerine saldiri, ahlaka aykiri olarak kasten baskasina zarar verme hususlar1 yer
almaktadir. Bu gercevede c¢alisma, Yargitay’in s6z konusu kararlarin1 doktrindeki goriisler ve
karsilastirmali hukuk 1s181inda degerlendirmektedir.
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ihlali, Manevi zarar.

Abstract

With marriage, some rights and obligations arise between spouses. Under the law, spouses are
obliged to remain loyal to each other. If a spouse has an extramarital affair, that is, adultery, the
opposite party has the right to file for divorce. The deceived spouse may also claim non-pecuniary
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damage from the other party if his personal rights have been attacked. All these issues are regulated
in the Turkish Civil Code.

So, can the deceived spouse be able to claim non-pecuniary damages against the third person who is
in contact with the cheating spouse? This issue, which is widely discussed in the doctrine, has led
the Court of Cassation to make different decisions on different dates. As a matter of fact, the 4th
Civil Chamber of the Court of Cassation responded positively to the question in its decisions until
2015 and started to make negative decisions in the post-2015 decisions. The General Assembly of
the Court of Cassation, in its decisions dated 2010 and 2017, responded positively to the question.
Finally, the Grand General Assembly of the Court of Cassation to consolidate the case law on
6.7.2018 has decided to combine the case-law. The decision of the Supreme Court's case-law (E.
2017/5, K. 2018/7) concluded that the other spouse would not be able to claim non-pecuniary
damages against the third person who had an affair with a spouse. The decision to merge the case
law of the Court of Cassation is also consistent with the decisions of the German Federal Court.
However, the decision of the Court of Cassation to merge the case law was adopted only in the third
session with little margin. Against the majority's decision, opposing votes were also included in the
decision.

The focal points of the discussion are the loyalty obligation of the spouses due to the unity of
marriage, joint responsibility, the concept of damage through reflection, direct assault on personal
rights, assault on emotional personality values, and deliberate harm to others. In this context, the
study evaluates the decisions of the Court of Cassation in the light of the views in the doctrine and
comparative law.

Keywords: Extramarital affair,Obligation of loyalty,Immorality, Violation of personality rights,
Non-pecuniary damage
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