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Sempozyum Kurallari

“Koronaviriis Doneminde Giincel Hukuki Meseleler Sempozyumu” asagida metnine yer verilen
25.04.2020 tarihinde ibn Haldun Universitesi Hukuk Fakiiltesi web sitesinde yayrmlanmis
“Bildiri Cagris1” ve “Yayin Kurallar1” esas alinarak 29-30 Mayis tarihlerinde online olarak

gerceklestirilmistir.

Bildiri Cagris1

Ibn Haldun Universitesi Hukuk Fakiiltesi tarafindan 29 Mayis 2020 tarihinde “Koronaviriis
Doéneminde Giincel Hukuki Meseleler” baglikli bir sempozyum diizenlenecektir.
Sempozyumun, YOK’{in 6 Mart 2020 tarihli 6nerisine istinaden online diizenlenmesine karar

verilmistir. Online sempozyuma iliskin detaylar ileri bir tarihte ilan edilecektir.

Hukukun tiim alanlarinda bildiri sunulabilecek bu sempozyumda, 6zellikle pandemi déneminin
ekonomik, sosyal ve teknolojik alanlarda ortaya c¢ikardigi degisimlerin ulusal ve uluslararasi
hukuk iizerindeki etkilerinin degerlendirilmesi amaglanmakta olup, disiplinler aras1 konularda
da bagvuru yapilabilir. Bagvurular; se¢ilen konunun 6nemi, giincelligi ve benzer basliklarla
yapilan diger basvurularla karsilastirilarak alaninda uzman kisilerden olusan bilim kurulu
tarafindan degerlendirilecektir. Kabul edilen bildirilerin belirlenmesinin ardindan kesinlesen
program 18 Mayis 2020 tarihinde ilgililere e-mail yoluyla bildirilecek ve kamuya acik sekilde

lan edilecektir.

Onemli Tarihler

Son Bagvuru Tarihi: 8 May1s 2020
Sonuglarin Agiklanmasi: 15 Mayis 2020
Sempozyum Tarihi: 29 Mayis 2020



Sempozyum Dili

Sempozyuma Tiirkge veya Ingilizce dillerinde gergeklestirilecek sunumlar ile katilim

miumkindir.

Bildiri Ozeti Gonderimi ve Sempozyum Katilimi:

Teblig sunum siiresi 20 dakikay1 ge¢meyecek sekilde planlanmalidir. Birden fazla kisi
tarafindan yapilacak sunumlar agisindan sunumu gergeklestirilen kisi sayisinin ve kisilerin
kimliklerinin de belirtilmesi gerekmektedir. Yapilan sunumlar video kayit yontemi ile
kaydedilecek ve gerekli goriildiigii takdirde Sempozyum kurulu tarafindan uygun goriilen
mecralarda yayimlanabilecektir. Gonderilen bildirilerin daha 6nce hicbir yerde sunulmamis

veya yayimlanmamis olup, 6zglin ¢caligsmalar olmas1 gerekmektedir.

Basvuru icin bildiri 6zetleri, hem Tiirkce hem Ingilizce olacak sekilde, 500-1000 sozciik
arasinda, 5 anahtar kelime belirlenerek ve kaynakca gosterilerek hazirlanmalidir. Bildiri
Ozetinin, teblig sahibinin kisa 6zge¢mis, kurum ve iletisim bilgisi eklenerek 8 Mayis 2020
tarihine kadar law@ihu.edu.tr mail adresine gonderilmesi gerekmektedir. Bildiri 6zetleri hakem
heyeti tarafindan kor hakemlik usulii ile bilimsel 6n incelemeye tabi tutulacak ve kabul edilen
bildiriler sempozyumda sunulacaktir. Kabul edilen teblig sahiplerine 15 May1s 2020 tarihinde

e-posta lizerinden bilgilendirme yapilacak ve teblig kabuliine iligkin yaz1 iletilecektir.

Yaymn

Sempozyumda sunulacak olan tiim bildirilerin 6zetleri, ISBN’li bir e-kitap formatinda
yaymlanacaktir. Bildiri 6zeti gonderen teblig sahiplerinin bildiri 6zetinin kabulii halinde
yaymlanmasina onay verdikleri kabul edilir. Bildiri kitapgig1 ve tam metin bildiri yayimi i¢in

yazarlara telif iicreti 6denmeyecektir.

Ozet bildiri kitabinda yer verilen tiim bildiriler Bilim Kurulu’'nda isimleri yer alan iki hakem
tarafindan kor hakemlik usulii ile incelenerek Sempozyum’da sunulmak iizere kabul edilmig
olup, hakemlerden birinin sunulmasini uygun bulmadig: bildirilerde iiciincii hakem goriisiine

basvurulmustur.
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SEMPOZYUM ACILIS KONUSMASI

Kiymetli Meslektaslarim, Hukuk Camiasinin Degerli Uyeleri, Saygideger Konuklarimiz,

“Koronaviriis Doneminde Giincel Hukuki Meseleler” konulu sempozyumumuza hos geldiniz.
Sizleri, Ibn Haldun Universitesi Hukuk Fakiiltesi, Sempozyum Diizenleme Kurulu ve kendi

adima sevgi ve saygiyla ile selamliyorum.
Degerli Konuklar,

Aralik 2019 tarihinde Cin’in Wuhan sehrinde ortaya ¢ikan ve kisa siirede tiim diinyay1 etkisi
altma alan Covid-19 diger adiyla koronaviriis, giiniimiiziin en Onemli konularindan ve
sorunlarmdan biri haline geldi. Diinya Saglik Orgiitii, Covid-19’u, yayilis hiz1 ve etkisi
nedeniyle 11 Mart 2020 tarihinde pandemi ilan etmistir. Bu salgin sadece insan hayatina degil

ayn1 zamanda devletlerin ekonomilerine de 6nemli Ol¢iide zarar vermektedir.

I¢inde bulundugumuz durum, sosyal, ekonomik, siyasi, tabiri caizse, tiim yonleriyle, bizleri ve
devletleri etkilemektedir. Pek tabi ki, bu durumdan da mevcut hukuk kurallari etkilenmektedir.
Mevcut hukuk kurallarinin, pandemi kapsaminda degerlendirilmesinin yani sira, pandemi
nedeniyle bir¢cok alanda yeni hukuk kurallarina da ihtiya¢ bulunmaktadir. Bu nedenle de, olmasi

gereken hukuk agisindan da akademik ¢aligmalara ihtiya¢ duyuldugu agikardir.

Ibn Haldun Universitesi Hukuk Fakiiltesi olarak ev sahipligini yaptigimiz, bu Sempozyumun
amac1 da pandeminin hukukun tiim alanlarinda yarattig1 etkinin kapsamli bir akademik ¢alisma
ile ele alinmasidir. Toplam 29 akademisyenin Bilim Kurulunda yer alarak inceledikleri, toplam
41 bildirinin sunulacagi bu sempozyumun; hem mevcut yasal diizenlemelerin degerlendirilmesi
hem de yapilacak yeni hukuki diizenlemelerde 151k tutacagi ¢6ziim Onerileriyle, Tiirk Hukukuna

ve uluslararas1 hukuka biiyiik katkida bulunacagina yiirekten inaniyorum.

Covid-19 salgim sebebiyle, diinya ¢apinda, iilkeler arasi1 kara ve hava ulagiminin kesilmesi,
ithracat yasaklari, karantina kararlari, iilke veya sehir bazinda siireli veya siiresiz sokaga ¢ikma
yasag1 kararlari, seyahat yasaklari, toplanti yasaklari, igyeri faaliyet yasak ve sinirlamalar1 gibi
devlet miidahalesi olarak nitelenebilecek birtakim dnlemler alinmigtir. Aliman bu 6nlemlerin
hukuki sonuglar1 bu sempozyumda, Tiirk Hukuku ve Uluslararas1 Hukuk agisindan mukayeseli

bir sekilde ele alinacaktir.

Sempozyumda, sunulacak bildiriler baglica asagidaki temel soru ve alanlar1 igermektedir:



Milletlerarast Ozel Hukuk ve Milletlerarasi Tahkim; Covid-19 Pandemi Doéneminde,
Uluslararas1 Sozlesmelerde Uygulanacak Hukuk Sorunu, Uyusmazlifin Coziimiinde Tahkim

Tercih Edilmis Ise Online Tahkim Meselesi (ISTAC, ICC, CAS Tahkimleri) ele alinacaktir.

Is Hukuku: Covid-19 Pandemi Déneminde, Home Office Uygulamalari, Maas Ve Ucretlerin

Haczi, Is Saglhig1 Ve Giivenligi Mevzuatina iliskin Degerlendirmeler ele alinacaktir.

Medeni Ve Borglar Hukuku: Covid-19’un Tiirk Aile Hukuku Sozlesmelerine Etkileri, Isyeri
Kira Sozlesmelerine Etkileri, Satig Sozlesmelerine Etkileri, Online Aligveriste Tiiketicinin

Korunmalari ele alinacaktir.

Ticaret Hukuku: Covid- 19 Pandemisinin Deniz Ticaret Hukukuna Etkileri, Teknolojik
Uygulamalardan Dogan Hukuki Problemler, Yeni Normal Ile Sirket Organizasyonunun

Gelecegi, Zorunlu Lisans Aracilifiyla Ilaglara Hizli Etkilesim gibi konular ele alinacaktir.

Ceza Hukuku: Otopsi iglemleri, 7242 Sayili Kanun’un Degerlendirilmesi Ve Yapay Zekanin

Ceza Hukukuna Yansimalari ele alinacaktir.

Anayasa Hukuku: Covid 19 Pandemi Siirecinde Esitlik Ilkesi Ve Ayrimcilik Yasagi, Insan

Haklar1, Seyahat Hiirriyetinin Kisitlanmasi, Medya Hukuku gibi konular ele alinacaktir.

Idare Hukuku: Yeni Normal Diizeninde Kamu Hukuku Ilkeleri, Uzaktan Egitim, Kamuda
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COVID-19 SALGINININ ULUSLARARASI TICARi SOZLESMELERDE
UYGULANACAK HUKUKA ETKIiSi

Dr. Ogr. Uyesi Esra YILDIZ USTUN"

Aralik 2019 tarihinde Cin’in Wuhan sehrinde ortaya ¢ikan ve kisa siirede tiim diinyay1 etkisi
altina alan Covid-19 diger adiyla koronaviriis, giiniimiiziin en 6énemli konularindan biri haline
gelmistir. Diinya Saghk Orgiitii bu salginin yayilis hiz1 ve etkisi nedeniyle 11 Mart 2020
tarihinde pandemi ilan etmistir. Hayatin her alanina etki eden ve daha 6nceki salginlarla (Ebola,
SARS, MERS ve Kus Gribi) karsilastirildiginda c¢ok daha etkili ve oOliimciil oldugu
goriilmektedir. 08.05.2020 tarihi itibariyle DSO diinya genelinde 3,726,292 vakanin bulunup
toplamda 257,405 kisinin hayatin1 kaybettigini aciklamistir. Bu salgin sadece insan hayatina
degil ayn1 zamanda iilkelerin ekonomik ve ticari iligkilerine de olduk¢a zarar vermeye
baglamigtir. Ekonomistler tarafindan 2020 yilinda diinyadaki ticaret hacminin % 4,5 oraninda

kiigiilmesi beklenmektedir.

Salgiin etkisiyle devletlerin viriisiin yayilma hizin1 azaltmak i¢in aldiklar1 énlemler
(ambargo, ithalat ihracat yasaklari, vize uygulamalarini kisitlamalari) farkl: iilkelerdeki alict ve
saticilarin sozlesmelerinde kararlastirdiklar: edimleri kismen ya da tamamen ifa edememelerine
veya asirt ifa giicligli ¢ekmelerine neden olmustur. Bunun akabinde uyusmazliklar ortaya
cikmaya baglamistir. Bu uyusmazliklarin nasil ¢6zliime kavusturulacagi noktasinda ise taraflarin
sozlesmelerinde kararlastirdiklar1 uygulanacak hukuk ve uyusmazligin ¢oziilecegi yontem

oldukca 6nem tagimaktadir.

Covid-19’un miicbir sebep sayilip sayilmayacagi taraflarin dncelikle sézlesmelerinde
diizenledikleri miicbir sebep klozuna bakilarak kararlastirilabilir. Cok nadir olmakla beraber
miicbir sebep diizenlenmemisse, taraflarin s6zlesmede sectikleri uygulanacak hukukun kurallari
dikkate alinmaktadir. Se¢ilen hukuk tiimiiyle (emredici, tamamlayici ve yedek kurallarin hepsi)
bu uyusmazliga uygulanmaktadir. Uygulanacak olan hukukun tek istisnasi devletlerin dogrudan
uygulanan (miidahaleci) kurallaridir. Bu kurallar taraf iradesini kisitlar. Dogrudan uygulanan
kurallar niteligi itibariyle devletlerin sosyal, ekonomik ve politik menfaatlerini koruma amac1
giiderek, sozlesmeye uygulanacak hukukun farkli bir iilke hukuku olmasini bertaraf edip

dogrudan uygulanirlar. Ayn1 zamanda bu kurallar karsimiza devletlerin ambargo, ithalat-ihracat

* Atatiirk Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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sinirlandirmasi olarak ¢iktiginda ve de sézlesmenin kurulmasi esnasinda ongoriilememis ise
miicbir sebep olarak da sayilabilmektedir. Bu nedenle koronaviriis salgini sebebiyle alinan
tedbirler (glimriiklerin kapatilmasi, medikal aletlerin ihracatinin yasaklanmasi) uluslararasi
ticari sozlesmeler ilizerinde oldukea etkili hale gelmistir. Diger 6nemli bir nokta ise, sadece
sozlesmede uygulanmasi kararlastirilan hukukun (lex causae) miidahaleci kurallariyla sinirh
kalmayip, uyusmazligin goriildiigii milli mahkemelerde hakim (/ex fori) kendi iilke
hukukundaki dogrudan uygulanan kurallar1 uygulayabilir hatta hakim s6ézlesme ile siki iliskili

hukukun da bu mahiyetteki kurallarina etki alani taniyabilmektedir.

Ulusal mahkemelerde diinya genelinde siki iliskili {giincii iilkenin miidahaleci
normlarint uygulama birligi varken, aslen bu tarz uyusmazliklarin en ¢ok basvurulan ¢6ziim
yontemi olan tahkim yargilamasinda durum farklilagsmaktadir. Hakem heyetinin kendilerine ait
(lex fori) hukuklar1 olmamasi ve de liglincli devletlere ait dogrudan uygulanan kurallarin
uygulama alan1 bulup bulmadigi da olduk¢a 6nem arz etmektedir. Tahkim yargilamasinda
ticlincii iilke hukukunun dogrudan uygulanan kurallarinin tatbikine iligkin tartismanin
temelinde, tahkim heyetinin tiimiiyle taraflarin iradesine hizmet etmesi ile devletlerin
menfaatlerinin ¢atigmasi durumu yer almaktadir. Bu baglamda iicilincii lilke hukukuna ait
dogrudan uygulanan kurallarin tahkim yargilamasinda tatbikine iligkin olarak doktrinde farkli

goriigler bulunmaktadir.

Bu calismamizda, Covid-19 sebebiyle devletlerin getirdikleri kisitlamalarin, tahkim
heyeti tarafindan sozlesmeyle siki iligkili ti¢lincii iilkelerin dogrudan uygulanan kurallarinin
tatbik edilip edilmeyecegi incelenecek, tahkim heyetlerinin ge¢miste bu konuya nasil bir
yaklagim sergiledikleri 6rnek davalar {izerinden tartigilacaktir. Son olarak, bu pandemi
stirecindeki kisitlamalardan meydana gelen zararlardan taraflarin en az hasarla nasil

kurtulabilecekleri yoniinde bir degerlendirme yapilacaktir.

Anahtar kelimeler: Covid-19, Dogrudan Uygulanan Kurallar, Ticari Tahkim, Miicbir Sebep,
Uygulanacak Hukuk



THE EFFECT OF COVID-19 ON THE APPLICABLE LAW IN THE
INTERNATIONAL COMMERCIAL CONTRACTS

Dr. Esra YILDIZ USTUN®

Covid-19, also known as coronavirus, which emerged in Wuhan, China in December
2019 and has affected the whole world in a short time, has become one of the most important
issues in nowadays. The World Health Organization has declared this breakout as a pandemic
on 11 March 2020 due to the its speed and impact. It seems to be much more effective and fatal
than previous outbreaks (Ebola, SARS and MERS, Avian influenza) and affects all areas of life.
As 0f 08.05.2020, the WHO announced that there were 3,726,292 cases worldwide and 257,405
deaths in total. This epidemic has started to damage not only human life but also economic and
commercial relations of countries. It is expected that 4.5% of the world trade volume will shrink

in 2020 by economists.

Due to effect of the breakout, states have taken several kinds of measures to reduce the
speed of virus spread (embargo, import and export bans, restrictions on visa applications) and
so these measures have restrained the undertaken partial or full performance of the sellers and
buyers in different countries. Then, disputes between the parties have arisen. Regarding to
solution of these disputes, the applicable law and the dispute resolution mechanism became

crucial.

To determine that whether Covid-19 can be assumed as force majeure can be seen from
the force majeure clause in the contract. Although it is very rare, if force majeure clause is not
issued, applicable law whose have been chosen by the parties governs the dispute. The
applicable law governs to the dispute by covering its mandatory, complementary, and reserve
rules. The only exception to applicable law is the mandatory rules of states. These rules restrict
the party autonomy. Mandatory rules are used to protect the social, economic and political
interests of the states, they eliminate though the contract covers an applicable law. This tyepe
of rules can be seen as embargo, import and export restriction of states in practice and so they
can be assumed as force majeure event if the restrictions cannot be foreseen when the parties
conclude the contract. Therefore, the states measures due to the coronavirus (closure of customs,

prohibition of export of medical stuff) have had an impact on international trade contracts.

* Atatiirk University School of Law Faculty Member
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Another important point is that the court not only applies the mandatory rules of the chosen law
(lex causae) by the parties but also applies its own mandatory rules (lex fori) and the court can

give an effect to this type of rules of a third state which is most closely connected to the contract.

While there is same tendency to apply the third state’s mandatory rules in most of
national courts worldwide, the situation differs in arbitral proceedings, which is the most
commonly used dispute resolution method. It is also important to underline that the arbitral
tribunal does not have their own (lex fori) laws, and whether the application of mandatory rules
of the third state is a hot topic. In the arbitral proceedings, the basis of the discussion regarding
the application of the mandatory rules of third country law is the superiority of the party
autonomy and the conflict of the interests of the states. In this context, there are different
opinions in the doctrine regarding the application of such rules of third country law in arbitration

proceedings.

In this study, it will be examined whether the restrictions imposed by the states due to
Covid-19, the mandatory rules of third countries that are closely related to the contract will be
applied by the arbitral tribunal, and the approaches of the arbitral tribunal. Finally, an
assessment will be made on how the parties can recover from the damage caused by restrictions

in this pandemic process with minimum damage.

Keywords: Covid-19, Mandatory Rules, Arbitration, Force Majeure, Applicable Law
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CISG M.79 UYGULAMASI ACISINDAN COVID-19 SALGINI

Dr. Ogr. Uyesi Eylem APAYDIN®

Cin’in bir bolgesinde, bir yarasa koronaviriisiiyle enfekte olan bir pangolinin, viriisii
canlt hayvan pazarinda c¢alisan bir ig¢iye bulastirmasiyla ortaya ¢iktig1 diistintilen Sars-Cov-2
viriisli kisa zamanda tiim diinyay1 sarmis, sebep oldugu COVID-19 hastaligiyla on binlerce
insanin &liimiine sebep olmustur. DSO, 11.03.2020 giinii bu hastaligin pandemik, yani diinyada
birden fazla iilkede veya kitada, ¢ok genis bir alanda yayilan ve etkisini gosteren salgin hastalik

oldugunu ilan etmistir. Ayni giin, lilkemizde de ilk vaka tespit edilmistir.

COVID-19 salgin1 sebebiyle, diinya ¢apinda, iilkeler arasi kara ve hava ulagiminin
kesilmesi, ihracat yasaklari, karantina kararlari, lilke veya sehir bazinda siireli veya siiresiz
sokaga ¢ikma yasagi kararlari, seyahat yasaklari, toplant1 yasaklari, igyeri faaliyet yasak ve
sinirlamalart gibi devlet miidahalesi olarak nitelenebilecek birtakim onlemler alinmistir. Bazi
iilkelerde bu onlemler sebebiyle toplumsal gosteriler ve olaylar gézlemlenmistir. CISG’nin
uygulanacagi uluslararast satis soOzlesmesi akdeden taraflar, so6zlesmeden dogan

yiikiimliiliiklerini alinan bu 6nlemler nedeniyle, yerine getiremez bir duruma diismiis olabilirler.

UN Convention on Contracts for the International Sale of Goods' (CISG)
“Milletlerarast Mal Satimina Iliskin Sozlesmeler Hakkinda Birlesmis Milletler Antlasmasi”
uluslararas1 bir anlagma olarak 1980 yilinda imzalanmis, 1988 yilinda 11 iilkede yiiriirliige
girmistir. Bugiin, CISG, 15 Subat 2017 itibariyle 85 {ilkenin taraf oldugu, diinya ticaretinin
dortte ticlinlin tabi oldugu satis sozlesmesini diizenleyen ana metin olarak karsimiza
cikmaktadir. Antlasma, 7 Nisan 2010 tarihli Resmi Gazete'de yayimlanarak 11 Agustos
2011°de Tiirkiye'de yiiriirliige girmistir. Isyeri Tiirkiye olan bir tarafin, bagka bir taraf devlette
isyeri olan kars: tarafla yaptig1 uluslararasi satis sozlesmesine ve kanunlar ihtilafi kurallar
geregi Tiirk Hukukunun uygulanmasi gereken uluslararasi satis sozlesmelerine bu tarihten
itibaren CISG uygulanmaktadir.

Tiirk hukukunda farkli olarak, Common Law benzeri bir diizenlemeyle CISG’de

bor¢lunun sorumlulugu bir tiir garanti sorumlulugu niteligindeki kusursuz sorumluk olarak

" Kocaeli Universitesi Hukuk Fakiiltesi Ogretim Uyesi

! Antlasma  metnine https://uncitral.un.org/en/texts/salegoods/conventions/sale_of goods/cisg  ve
http://www.resmigazete.gov.tr/main.aspx?home=http://www.resmigazete.gov.tr/eskiler/2010/04/20100407.htm&
main=http://www.resmigazete.gov.tr/eskiler/2010/04/20100407.htm adreslerinden erisilebilir. (En son 08.05.2020
tarihinde ziyaret edilmistir.)
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diizenlenmistir. Bu agir sorumluluk altindaki bor¢lunun kendisinden kaynaklanmayan,
ongoriilemez, kagmilamaz, karst koyulamaz birtakim sebeplerle borcunu ifa edememesi
durumunda sorumluluktan kurtulmasi gerektigi agiktir. Genellikle imkansizlik (impossibility)
veya miicbir sebep (force majeure) terimleriyle karsilanan birtakim olgular, bor¢lunun, higbir
kusuru olmamasina ragmen, borcunu ifa etmesini imkansiz kilmakta, alacaklinin zarara
ugramasina sebep olmaktadir. Bu baglamda, bu ¢aligmada, ana hatlartyla, COVID-19 salginin
ve onun yiizinden alinan 6nlemlerin, CISG uygulamasinda, bor¢lunun sorumlulugunu kaldiran

bir sebep olarak nitelenip nitelenemeyecegi hususu tartisilacaktir.

Konuyla ilgili Sorumluluktan Kurtulma baslikli CISG Madde 79’un ilk paragrafi
sOyledir: “(1) Taraflardan biri yiikiimliiliikklerinden birini ifa etmemesinin, denetimi diginda
kalan bir engelden kaynaklandigini ve bu engeli, s6zlesmenin kurulmasi aninda hesaba
katmasinin veya engelden ve sonuglarindan kaginmasinin veya bunlar1 asmasinin kendisinden
makul olarak beklenemeyecegini ispatlamasi halinde ifa etmemeden dolay1 sorumlu tutulmaz.”
Bu hiikme gore bir pandemi olarak ilan edilen COVID-19 salginit sebebiyle bor¢lunun

sorumluluktan kurtulmast i¢in;

a.So6zlesmeden dogan bir ylikiimliiliigiin ifa edilmemesi gerekir.

b. Bunun denetim diginda kalan bir engelden kaynaklanmis olmas1 gerekir.

c. Bu engelin s6zlesmenin kurulmasi aninda hesaba katilmamasi gerekir.

d. Bu engelin ve sonuglarinin kaginilmaz olmasi gerekir.

e. Bu engel ile ifa etmeme arasinda illiyet baginin olmasi gerekir.

f.Ifa etmeyen taraf, engeli ve kendisinin ifa kabiliyeti {izerindeki etkilerini diger tarafa

bildirmek zorundadir.

Bir¢cok eserde salgin hastalik bor¢lunun sorumlugunu kaldiran bir sebep olarak
anilmigtir. Bu noktada her ne kadar, COVID-19 salgin1 ve onun yiiziinden alinan 6nlemler
teorik olarak miicbir sebep sayilmaya elverisliyse de, spesifik uyusmazliklarda COVID-19’un
bor¢lunun sorumlulugunu kaldirip kaldirilmadig: bireysel olarak, sdzlesme metni de dikkate
alinarak, degerlendirilmedir. Dolayisiyla, sdzlesme ile iistlenilen ifa, taraflarin diginda gelisen,
taraflarca onceden Ongoriilemez, hesaba katilamaz nitelikteki COVID-19 salgin1 veya bunlar
sebebiyle almman Onlemler ile kaginilmaz bir bigimde engellenmis ise bor¢lu sorumlu
tutulmayacaktir. Bu noktada unutulmamalidir ki, Madde 80 geregi, bir taraf, diger tarafin
yikiimliiliklerini ifa etmemesine, bu ifa etmeme durumu kendi eyleminden veya

eylemsizliginden kaynaklandig1 dl¢lide dayanamayacaktir.
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Ancak, salginin etkisinin bittigi veya azaldig1 Cin’deki ve Kuzey Avrupa iilkelerindeki
giincel birtakim uygulamalar COVID-19 salgini sebebiyle alinan bu onlemlerin gegici bir
nitelik tagidigini gostermektedir. Bu durumda CISG Madde 79 paragraf (3) “Bu maddede
ongoriilen sorumluluktan kurtulma, engelin var oldugu donem i¢in gegerlidir.” hiikmii
uygulanacaktir. Bu hiikiim geregi COVD-19 salgini sebebiyle borcunu yerine getiremeyen
bor¢lu sorumluluktan siirekli degil bilakis gecici olarak kurtulacaktir. CISG’de, bu gegiciligin
ne kadar siirecegine iligkin bir hiikiim yer almamaktadir. Bu durumda 6zveri sinirint asan

istisnai bekleme hallerinde bor¢lunun korunacag ifade edilmektedir.

Bu calismada oncelikle, CISG Madde 79 kapsaminda bor¢lunun sorumlulugunu
kaldirilmasi i¢in gerekli kosullar agiklanacaktir sonra da bu kosullarin COVID-19 salgini ve
onun yiiziinden devletin miidahalesiyle alinan Onlemler agisindan saglanip saglanmadigi
tartisilacaktir. Daha sonra ise bu engelin gegici niteliginin sonuglart COVID-19 salgin1 dikakte

alinarak degerlendirilecektir.

Anahtar kelimeler: COVID-19, imkansizlik, Miicbir Sebep, CISG madde 79
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COVID-19 PANDEMIC IN TERMS OF CISG ART. 79 APPLICATION

Dr. Eylem APAYDIN®

Sars-Cov-2 virus, which is believed to be caused by a pangolin infected with a bat
coronavirus in a region of China, infected a worker working in the livestock market, and soon
surrounded the world, causing COVID-19 disease, killing tens of thousands of people. WHO
declared on 11.03.2020 that this disease is a pandemic that spreads over a wide area in more
than one country or continent around the world. On the same day, the first case was detected in

Turkey.

Due to the COVID-19 pandemic, a number of measures across the world have been
taken that can be described as government interventions such as the interruption of land and air
transportation between countries, export bans, quarantine decisions, country or city curfews or
indefinite curfew decisions, travel bans, meeting bans, workplace activity bans and restrictions.
In some countries, social demonstrations and riots have been observed protesting these
measures. Some of the parties to an international sales contract subject to the CISG, may have

not fulfilled their obligations arising from the contract because of these measures.

UN Convention on Contracts for the International Sale of Goods (CISG) was signed
in 1980 as an international treaty and entered into force in 1988. Today, as of February 15,
2017, the CISG appears to be the main text that regulates the sales contracts, of which 85
countries are parties to, and by which three quarters of the world trade is governed. This treaty
was published in the Official Gazette on April 7, 2010 and entered into force on 11 August
2011, in Turkey. As of its entry into force, the CISG applies to the contracts of sale of goods
which are concluded between a business established in Turkey and another business established
in another contracting State or when the rules of private international law lead to the application

of Turkish law of.

Unlike Turkish law, the liability of the debtor at the CISG is regulated as strict liability
as a kind of guarantee liability, similar to that of Common Law. It is clear that the debtor under
this heavy liability should be exempted from the liability if he/she cannot fulfil his/her debt due

to some unpredictable, inevitable, irresistible reasons. A number of cases, often expressed by

* Kocaeli University School of Law Faculty Member
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impossibility or force majeure terms, make it impossible for the debtor to perform his/her debt
and cause the creditor to suffer damage, even if the debtor is not at fault. In this context, this
study will discuss whether the COVID-19 pandemic and the accompanying measures can be

qualified as a reason that exempts the liability of the debtor under the CISG.

The first paragraph of Article 79 of the CISG is as follows: “(1) A party is not liable
for a failure to perform any of his obligations if he proves that the failure was due to an
impediment beyond his control and that he could not reasonably be expected to have taken the
impediment into account at the time of the conclusion of the contract or to have avoided or
overcome it, or its consequences. ~’ According to this provision, since the COVID-19 disease
has been declared as a pandemic, the debtor is exempted from liability where;

a. A contractual obligation is not fulfilled.

b. This failure to perform must have been caused by an impediment beyond the control.

c. This impediment should not have been taken into account at the time of the conclusion of the
contract.

d. This impediment and its consequences must be inevitable.

e. There must be a causal link between this impediment and non-performance.

f. The non-performing party must give notice to the other party of the impediment and its effects

on his/her ability to perform.

In doctrine, pandemics have been referred to as a reason that exempts the liability of
the debtor. At this point, although the COVID-19 pandemic and the accompanying measures
can theoretically be deemed as force majeure, whether the liability of the debtor has been
exempted due to COVID-19 pandemic or the measures, should be assessed on a case-by-case
basis, taking into account the provisions of the contract between the parties. Therefore, if the
performance undertaken is inevitably prevented by the COVID-19 pandemic or the measures,
which are beyond the control and cannot be foreseen, the debtor will not be held liable. It should
not be forgotten at this point that, pursuant to Article 80, a party may not rely on the failure of
the other party to perform, to the extent that such failure was caused by the first party’s act or

omission.

However, some recent practices in China and Northern European countries, where the
effects of the pandemic have ended or decreased, show that the COVID-19 pandemic measures
are of a temporary nature. In this case, paragraph 3 of the Article 79, which states that: “The

exemption provided by this article has effect for the period during which the impediment

14



exists.” will apply. In accordance with this provision, the debtor, who could not fulfil his debt
due to the COVD-19 pandemic, would be temporarily exempted from the liability, not
permanently. There is no provision in the CISG regarding how long this period will last. In this
case, some authors assert that the debtor will be protected in exceptional waiting situations that

exceed the commitment limits.

In this study, firstly, the required conditions for exempting the liability of the debtor
will be explained under Article 79 of the CISG, and then it will be discussed whether these
conditions are met in terms of the COVID-19 pandemic and the accompanying measures as
intervention of the State. Finally, the consequences of the temporary nature of this impediment

will be evaluated with reference to the COVID-19 pandemic.

Keywords: COVID-19, Impossibility, Force Majeure, CISG Article 79
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DUNYA TiCARET ORGUTU KURALLARI ISIGINDA COVID-19 iHRACAT
YASAKLARI ve GUMRUK TARIFELERININ DEGERLENDIRILMESI

Dr. Ogr. Uyesi Ozlem CANBELDEK AKIN*

Tiim diinyay1 etkisine alan COVID-19 salgin1 hayatin tiim alanlarini oldugu gibi
ekonomik ve ticari faaliyeti de etkilemis; devletlerin iiretim, ithalat ve ihracat rejimlerinde
onemli degisikliklere gidilmesine neden olmustur. Maske, solunum cihazlari, koruyucu steril
malzemeler gibi salginla miicadelede 6nem arz eden ve beklenmedik bir hizda tiim iilkelerde
onemli talep artiginin goriildiigli malzeme ve bu malzemelerin ham maddelerinin ihracatina ¢ok
sayida iilke tarafindan ihracat sinirlamasi getirildigi goriilmektedir. Diinya Ticaret Orgiitii
COVID 19 Raporu’nda diinya genelinde en az seksen iilke tarafindan medikal malzemelere
yonelik ihracat yasaklarmnin yiiriirliige kondugu tespit edilmistir'. Ornegin Brezilya, COVID-
19 ile miicadelede gerekli olabilecek medikal malzeme ihracatini izne tabi tutmustur?. Arjantin,
Azerbaycan, Banglades, Danimarka, Misir, Hindistan, Malezya bu sinirlamay1 uygulayan
iilkelerden sadece bazilaridir. Sinirli sayida da olsa tuvalet kagidi, gida malzemeleri gibi
salginla miicadelede dogrudan kullanilmasi beklenmeyen emtialara da ihracat yasaklarinin

uygulandig1 goriilmektedir.

Diinya Ticaret Orgiitii Giimriik Tarifeleri ve Ticaret Genel Anlasmasi® XI. maddesi
uyarinca ihracata iliskin her tiirlii kisitlama ve yasak kural olarak hukuka aykiridir*. Ancak
diizenleme bu yasaga bir istisna ongoriilmiis ve yasaga konu emtia ihracatinin liye devleti
miiskiil duruma sokacak olmasi halinde gegici bir miiddetle ihracat sinirlamasi/yasagi
uygulanabilecegi diizenlenmistir. Tarim {iriinleri acisindan da benzer bir diizenleme Diinya
Ticaret Orgiitii Tarim Anlasmas1 XII. maddesinde yer almaktadir. Belirtilen diizenlemelerde
acikca yer aldig1 lizere ihracat yasaginin GATT XI’e uygun kabul edilebilmesi i¢in sinirl siire
ile uygulanmas1 ve uygulanmadig takdirde ihracatci tilkeyi miiskiil duruma sokacak olmasi

sartlarinin yerine getirilmesi gerekmektedir. Diinya Ticaret Orgiitii’ne rapor edilen ihracat

* Girne Universitesi Hukuk Fakiiltesi Ogretim Uyesi

! https://www.wto.org/english/tratop_e/covid19 e/export_prohibitions_report_e.pdf
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3 Resmi Gazete, s. 8597, tarih 31.12.1953.
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yasaklarinin 6nemli kismi belirsiz siire ile yiirlirlige konmus olup, COVID-19 krizinin

asilmasindan sonra uygulamadan kaldirilmahidir’.

Kota Smirlamalarina iliskin 2012 tarihli Karar® uyarinca gida alanindaki sinirlamalarin
DTO’ye ivedilikle rapor edilmesi gerekmektedir. Oysa COVID-19 salgmi kapsaminda bu
raporlama yiikiimliiliigiiniin de yerine getirilmedigi goriilmektedir’. Mart 2020 sonu itibariyle

sadece 13 Diinya Ticaret Orgiitii iiye devlet isbu raporlama yiikiimliiliigiinii yerine getirmistir®.

Thracat yasaklar1 ve bu yasaklarin DTO’ye raporlanmas: siireclerinin Diinya Ticaret
Orgiitii kurallar1 kapsaminda degerlendirilmesi ileride acilmasi muhtemel davalar agisindan

elzemdir.

Diinya Ticaret Orgiitii iiyelerinin COVID-19 ile miicadele kapsaminda basvurduklari
en yaygin Onlemlerden ikincisi tibbi malzemelere uygulanan giimriik tarifelerinin indirilmesi
olmustur’. Malezya, Dominik Cumbhuriyeti, Hindistan krizden sonra medikal iiriinlere
uyguladig1 giimriik vergilerinde degisiklige giden iilkelerden sadece birkacidir. DTO kurallari
uyarinca gumriik tarifleri baglh (bound) ve uygulanan (applied) olmak iizere ikiye
ayrilmaktadir'®. Medikal ve sthhi malzemeler alaninda uygulanan giimriik tarifesi oranlari
diger sektorlere nazaran ortalama % 4.8 ile diisiik kalmaktadir!'. Ote yandan bazi sihhi
malzemelerde uygulanan oran ticareti engelleyecek kadar yiiksektir. Ornegin el sabununa
uygulanan (applied) giimriik tarifesi orani ortalama %17 olup, baz1 iilkelerde % 65’e kadar
¢ikmaktadir. COVID — 19 krizi nedeniyle, yukarida belirtildigi iizere, bu giimriik tarifesi
oranlarmin énemli sayida DTO iiyesi tarafindan azaltildig: goriilmektedir. Krize bagl olarak
birgok iilke anti-dumping, korunma dnlemleri gibi ticari kisitlayici ilave tedbirler uygulamaya
baslamiglardir!?. Giimriik tarifesi oranlarindaki degisikliklerin ve sinirlayici 6nlemlerin de yine
Guimriik Tarifeleri ve Ticaret Genel Anlagsmasi kapsaminda degerlendirilmesi ve ayrica medikal
iiriinlere uygulanan mevcut giimriik oranlarmin ve ticari iliskilerin analiz edilmesi COVID-19

krizinin DTO baglaminda anlasiimasi acisindan énem arz etmektedir. Calismamizda ihracat

5 Pauwelyn, s. 6-7; Carreno / Dolla / Medina/ Branburger, . s. 6. Mevcut kurallarin COVID-19 krizinin ortaya
cikarttig1 sorunlarla baga ¢ikmada yeterli olmadigt ve COVID-19 krizi igin 6zellikle medikal malzeme ticaretine
iliskin yeni diizenlemelere ihtiya¢ duyuldugu ifade edilmektedir (Evenett / Winters, s. 1 vd.).

® https://www.wto.org/english/tratop_e/markacc_e/qr_e.htm (Erisim 08.05.2020).

7 https://www.wto.org/english/tratop_e/covid19_e/export_prohibitions_report_e.pdf (Erisim 08.05.2020).
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yasaklarindan sonra medikal ve sihhi malzeme ticaretindeki genel durum, uygulanan giimriik
tarifesi oranlari, krize karsilik bu tarifelerdeki degisiklikler ve bu degisikliklerin DTO

kurallarina uygunlugu ele almacaktir.

Anahtar Kelimeler: Diinya Ticaret Orgiitii, [hracat yasaklari, GATT, Giimriik tarifeleri, Tarim
Anlagmast
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ANALYSIS OF COVID-19 EXPORT BANS AND CUSTOMS DUTIES IN LIGHT OF
WTO LAW

Dr. Ozlem CANBELDEK AKIN*

COVID-19 pandemic has significantly effected economic and commercial relations in
all over the world and required nations to make significant changes in import, export and
production regimes. As worldwide demand for masks, ventilators, protective equipment to fight
the pandemic rose several countries started to implement export restrictions for those
commodities. According to World Trade Organization Export Prohibition Report, 80 countries
have introduced export restrictions on protective equipment, masks, ventilators!. As an
example, Brazil has introduced export permission requirement against medical goods that can
be used in COVID-19 crises®. Argentine, Bangladesh, Denmark, Egypt, India, Malaysia are
among countries imposing export restrictions to such equipment. Although majority of export
bans are focused on medical and protective equipment additional goods such as foodstuffs and

toilet paper are also banned in some other examples.

World Trade Organization General Agreement on Tariffs and Trade (GATT) 1994
Article XI. provides a clear rule on export bans and restrictions®: According to this Article,
export prohibitions or restrictions are not allowed. However the Article also allows WTO
members to apply them temporarily to prevent or relieve critical shortages of foodstuffs or other
essential products. Similar approach can ben found in Article XII. of the Agreement on
Agriculture. As stated in the Article two conditions shall be meet for an export ban to be in
compliance with WTO rules: export restriction shall be temporal and to aim to prevent or relieve
critical shortages of foodstuffs or other essential products. Current export restrictions on the
hand are mostly are not imposed temporally and these measures shall be removed once COVID-

19 crises ends.

2012 “Decision on Notification Procedures for Quantitative Restrictions” (QR

Decision) requires WTO members to notify export ban measures immediately*. Despite this

* Girne University School of Law Faculty Member
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3 Bossche, p. 375;Mathushita/Schoenbaum/ Mavroidis, p. 535.
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requirement by March 2020 only 13 WTO members have provided information to the WTO
Secretariat®. Export bans and notification of these measures should carefully analyzed in light

of WTO rules for potential disputes.

Other prevailing preventive measures adopted by WTO members against COVID-19
crises has been introducing tariff reduction measures in imports of medical and protective goods
and pharmaceuticals used in COVID-19 treatment®. Malaysia, Dominican Republic, India are
among examples of WTO members imposing tariff reduction measures. Customs duties are
divided into two categories: applied and bound tariff rates’. The tariff statistics show that the
average Most-favoured-nation (MFN) applied tariff on COVID-19 relevant medical products
for WTO Members is around 4.8% which is lower compared to other industrial goods yet tariffs
on some products remain very high. For example, the average applied tariff for hand soap is
17% and some WTO Members apply tariffs as high as 65%?8. As mentioned due to COVID-19
crisis these duties are lowered by several WTO members. Trade restrictive measures such as
anti-dumping duties are also among the protective measures imposed by WTO members’.
General approach in customs duties in medical sector, recent amendments to customs duties
and import-export relations (i.e. top exporters and importers) and their approach in recent crisis

will be evaluated in this presentation.

Keywords: World Trade Organisation, Export bans, GATT, Customs Duties, Agreement on

Agriculture

KAYNAKCA

Bossche, P., The Law and Policy of the World Trade Organization, Cambridge 2008.
Carreno 1. / Dolla 1. / Medina L. / Branburger M., The Implications of the COVID-19
Pandemic on Trade, European Journal of Risk Regulation, 2020, s. 1-9.

Gruszezynski L., The COVID-19 Pandemic and International Trade: Temporary Turbulence
or Paradigm Shift?, European Journal of Risk Regulation, 2020, s. 1-6.

Evenett S. / Winters A., Preparing For A Second Wave Of Covid-19: A Trade Bargain[s}:p}To
Secure Supplies Of Medical Goods, Briefing Paper 40 - April 2020.

5 https://www.wto.org/english/tratop_e/covid19 _e/export_prohibitions_report_e.pdf (Access on: 08.05.2020)

® https://www.wto.org/english/tratop_e/covid19_e/trade_related_goods_measure_e.htm (Access on: 08.05.2020)
7 Bossche, p. 377; WTO Understanding the WTO p. 1 etc.; Lowenfeld, p. 48 etc.

8 https://www.wto.org/english/news_e/news20_e/rese_03apr20_e.pdf

° Gruszezynski, p. 6.

22



r

WTO Yayini, Understanding the WTO, 5. Basi, Genevre 2011 iste!

(Rl

Lowenfeld A, International Economic Law, 2nd Edt., Oxford University Press.

Mathushita M., Schoenbaum T., Mavroidis P., Hahn M., World Trade Organisation Law,

Practice and Policy 3rd Edt., Oxford University Press.
Pauwelyn, J., “Export Restrictions in Times of Pandemic: Options and Limits under

International Trade Agreements” (https://ssrn.com/abstract=3579965) (Erisim 15.05.2020)

World Trade Organisation, Understanding the WTO, 5. Bas1, Genevre 2011 st}

R lai

World Trade Organization Export Prohibition Report
(https://www.wto.org/english/tratop_e/covidl9 e/export prohibitions report_e.pdf) (Erisim
08.05.2020).

World Trade Organization COVID-19: Trade and trade-related measures Report

(https://www.wto.org/english/tratop_e/covidl9 e/trade related goods measure e.htm)
(Erisim 08.05.2020).
World Trade Organization Trade In Medical Goods In The Context Of Tackling Covid-19

https://www.wto.org/english/news_e/news20_e/rese_03apr20_e.pdf (Erisim 08.05.2020).

23


https://ssrn.com/abstract=3579965
https://www.wto.org/english/tratop_e/covid19_e/export_prohibitions_report_e.pdf
https://www.wto.org/english/tratop_e/covid19_e/trade_related_goods_measure_e.htm
https://www.wto.org/english/news_e/news20_e/rese_03apr20_e.pdf

ULUSLARARASI HUKUKTA DEVLETIN SORUMLULUGU VE YARGI
BAGISIKLIGI: PANDEMIi OZELINDE BiR iNCELEME

Dr. Ogr. Uyesi Ali Osman KARAOGLU *

Diinya Saghk Orgiiti (WHO) tarafindan ‘Pandemi’ olarak ilan edilen Yeni Tip
Coronavirlis (COVID-19) salgin1 uluslararast hukukta devletin sorumluluguna iliskin
uluslararasi teamiil hukuku kurallarin1 ve buna bagl olarak devletin yarg: bagisikligina dair
ilkeleri yeniden giindeme getirdi. Bu anlamda Cin’in pandemiden dolay1 sorumlu tutulup
tutulamayacagi son giinlerin en ¢ok tartisilan konularindan biridir. Ozellikle ABD’nin Florida
ve Nevada eyaletlerinde Cin devletinin ve baz1 kamu kurumlarinin dava edilmesi uluslararasi
hukukta bir devlete karst hem ulusal hem de uluslararasi mahkemeler nezdinde dava
acilabilmesinin sartlarini tartismay1 gerektirmistir. Bu anlamda 6ncelikle uluslararas1 hukuka
gore devletin sorumlulugunun olusmasi i¢in hangi sartlarin bir araya gelmesi gerektiginin
bilinmesi gerekir. Belirtmek gerekir ki uluslararasi hukukta zorunlu bir yargi sistemi mevcut
degildir. Devletler rizas1 hilafina 6rnegin Uluslararas1 Adalet Divani (ICJ) gibi bir yargi mercii
onilinde dava edilemez. Bu anlamda Cin’in veya baskaca bir devletin dava edilmesi ancak
devletin rizas1 ile mimkiin olabilmektedir. Bu nedenle ancak dava acabilme sartlari
saglandiktan sonra sorumlulugun ispati giindeme gelebilecektir. Uluslararas1 Hukuk
Komisyonu (ILC) 2001 tarihli “Devletin Uluslararas1 Haksiz Fiilden Kaynaklanan
Sorumlulugu” baglikli taslak maddelerde devletin sorumlulugunu diizenleyen uluslararasi
teamiil hukuku kurallarini derlemistir. Taslak maddelere gore bir devleti sorumlu tutmak igin 3
sartin bir arada bulunmasi gerekir: 1- uluslararasi bir yiikiimliiliigiin ihlali, 2- bu ihlalin devlete
isnadi, 3- hukuka aykirilig1 ortadan kaldiran nedenlerin s6z konusu olmamasi. Kusurun veya
zararin varligi ise tartismali olup temel olarak onarim metodlar1 sirasinda giindeme gelecegi
kabul edilmektedir. Bu agidan bakildiginda, oncelikle, Cin’in uluslararas: bir ylikiimliliiglini
icrai veya ihmali bir hareketle ihlal ettigi ispatlanmalidir. Baz1 yazarlarca bdyle bir ihlalin
kaynagmin Uluslararasi Saglik Diizenlemelerinde belirtilen Diinya Saglik Orgiitii’ne bildirim
(notification) yiikiimliiligli olabilecegi tartisilmakta, diger bazi yazarlar tarafindan ise yine
Uluslararast Hukuk Komisyonu tarafindan 2001 yilinda derlenen “Tehlikeli Faaliyetlerden
Kaynaklanan Sinirasan Zararlarin ve Onlenmesi” hakkindaki uluslararasi teamiil hukuku
kurallaridir. Bazi yazarlarca bu yiikiimliiliiklerin ihlalinin ispatlanmas1 zordur. Yiikiimliiligiin

ihlali ispatlansa dahi ikinci olarak bu ihlalin devlete isnad edilmesi gerekir. Isnadin miimkiin

* Yalova Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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olabilmesi i¢in haksiz eylemin devlet organlarinca veya kamusal yetkiler kullanan kisi ve
kurumlarca ya da devlet tarafindan sevk ve kontrol edilen kisilerce islenmis veya devlet
tarafindan kendisinin eylemi gibi taninmis olmasi gerekir. Son olarak bu iki sart ispatlandiktan
sonra ayrica hukuka aykirilig: ortadan kaldiran bir sebebin bulunmamasi gerekir. Ote yandan
bir devlete kars1 ulusal yarg: organlar1 nezdinde de dava acilip agilamayacag: tartisiimaktadir.
Nitekim Nevada ve Florida’dan sonra Texas’ta acgilan davada davaci, corona virlisiiniin
laboratuvarda biyolojik bir silah olarak {iiretildigini ve “biyoterdr” amacl kullanildigini iddia
etmektedir. Bu anlamda belirtmek gerekir ki bir devlete kars1 ulusal mahkemeler 6niinde dava
acma hususu “devletlerin yargi bagisiklig1” ile ilgili bir konudur. Devletin yargi bagisikligi;
heniiz yiirlirliige girmemis olan “Devletlerin ve Devlet Mallarinin Yarg: Bagisikligina Dair
Birlesmis Milletler S6zlesmesi”’nde istisnalari ile birlikte diizenlenmis ve Uluslararas1 Adalet
Divani’nca 2012 Devletin Yargi Bagisikliklart Davasi’nda tartigilmistir. Bu ¢aligmada oncelikle
Cin’e kars1 dava agilabilmesinin miimkiin olup olmadig: tartisilacaktir. Bu anlamda oncelikle
bir devleti uluslararasi yargi organlar1 6niinde dava etmenin ve devleti sorumlu tutmanin sartlari
tartistlacaktir. Ikinci olarak devleti ulusal yargi organlari oniinde dava etmenin sartlar1 ve
devletin yargi bagisiklig1 ele alinacaktir. Bu anlamda ilgili uluslararasi teamiil hukuku
kurallarin1 derleyen ILC maddeleri, uluslararasi sézlesmeler ve Uluslararasi Adalet Divani

kararlar izah edilecektir.

Anahtar Kelimeler: Uluslararasi Hukuk, COVID 19, Cin, ABD, Devletin Sorumlulugu, Yargi
Bagisikligi
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STATE RESPONSIBILITY AND SOVEREIGN IMMUNITY IN INTERNATIONAL
LAW: AN INQUIRY PERTAINING TO PANDEMICS

Dr. Ali Osman KARAOGLU*

Novel Coronavirus (COVID-19), which has been declared to be a pandemic by the
World Health Organisation (WHO), rekindled the controversial issues about the rules of
customary international law with respect to state responsibility, one on hand, and the principles
regarding sovereign immunity, on the other hand. In this context, whether to hold China
accountable for the outbreak of given pandemic or not has been one of the hottest agenda items
broadly discussed. The fact that a case has been filed against both China and some of its public
institutions in the states of Florida and Nevada in the USA necessitated discussing the essential
requirements in the international law for filing a case against a state with both at national and
international courts. Above all, before embarking on any debate, it is definitely requisite to
know which conditions have to take place to constitute a state responsibility according to
international law. First of all, it had better be pointed out that no compulsory judicial system is
available in international law. States cannot be judged or put on a trial for any reasons
whatsoever by a judicial body like International Court of Justice (ICJ) against the consent of
these states. So it would turn to be possible to lodge a case against China or any other country
based on any grounds only after receipt of their consents. Accordingly, only upon fulfilment of
the basic requirements for initiating a case, substantiating of claims to prove existence of a state
responsibility will be the next step to launch. Under the draft articles dated 2001 and entitled as
‘Responsibility of States of Internationally Wrongful Acts’, International Law Commission
(ILC) compiled the rules of customary international law which regulate the state responsibility.
Pursuant to the draft articles, the following three conditions have to be met so as to hold a state
responsible on any grounds: 1- breach of an international obligation, 2- attribution of conduct
to a state, 3- absence of circumstances precluding wrongfulness. Existence of any fault or
damages is a controversial issue and it is generally accepted that they will be dealt through
reparation methods. From this point of view, it must be proven whether China has breached any
of its international obligations as a result of any act. Some authors argue that such a breach can
stem from failure in the obligations of due diligence and notification towards WHO as
prescribed in International Health Regulations whereas some other authors maintain that this
breach might arise from infringement of rules of customary international law on ‘Prevention of

Transboundary Harm from Hazardous Activities’ likewise compiled in 2001 by International

* Yalova University School of Law Faculty Member
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Law Commission. As for some others, it is challenging to prove breach of these responsibilities.
Even if any breach of responsibility is substantiated, this breach must be subsequently attributed
to a state. For any attribution to be possibly made, the wrongful act in question must be
designated or recognised as conduct of organs of a State or conduct of persons or entities
exercising elements of governmental authority or conduct directed or controlled by a State or
conduct acknowledged and adopted by a State as its own. Upon meeting these two conditions,
absence of circumstances precluding wrongfulness must be ensured. On the other hand, it is
also debated whether any case can be brought against a state with national judicial bodies. In a
case filed in Texas following Nevada and Florida States, the claimant alleges that the corona
virus has been generated as a biological weapon and aimed to be used as ‘bioterrorism’. At this
very point, it must be born in mind that the issue of filing a case against a state with national
courts is actually related to ‘Sovereign Immunity’. Sovereign immunity of a state has been
regulated inclusive of exceptions in ‘United Nations Convention on Jurisdictional Immunities
of States and Their Property’, which has not taken effect yet, and was discussed in the case on
Jurisdictional Immunities of States in 2012 by International Court of Justice. This study
primarily will deliberate upon whether it would be possible to file a case against China. At this
end, the requirements for lodging a case against a state with international judicial bodies and
for holding a state responsible will be comprehensively examined. Secondly, this study will
address sovereign immunity and the conditions for suing against a state with national judicial
bodies. In this sense, we will expound ILC articles laying down the relevant rules of customary

international law, international treaties and Judgments of International Court of Justice.

Keywords: International Law, COVID 19, China, USA, State Responsibility, Sovereign

Immunity
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MILLETLERARASI TAHKIMDE HAKEMLERIN SOZLESMEYI YENI
KOSULLARA UYARLAMASI

Dr. Ogr. Uyesi Ilyas GOLCUKLU *

Hakli endiseler nedeniyle diinya genelinde radikal kisitlamalar ile olaganiistii
tedbirlere sebebiyet veren COVID-19, hukukun bir¢ok alanini etkilemis hem yerel hem de
global diizeyde borg¢ iliskilerinin yeniden gozden gegirilmesi ihtiyacin1 dogurmustur. Uzun
stirelere yayilan sozlesmeler basta olmak iizere sozlesmelerin yapildig1 esnada dngoriilemeyen
bu tiir bir olaganiistii durum karsisinda, alacakli ile bor¢lu arasindaki hukuki iligkinin ayni
esaslar ¢ercevesinde devam etmesini beklemek adalet ve hakkaniyet anlayisiyla
bagdasmayabilmektedir. Nitekim giinlimiizde COVID-19 pandemisinin borg¢ iligkilerinde
miicbir sebep teskil edip etmedigi! ile asir1 ifa giicliigii sebebiyle ne gibi hukuki ¢oziimlerin

tatbik edilecegi hususlar1 tartisilmaktadir.

Ongoriilemeyen olaganiistii durumlar nedeniyle meydana gelen ifa giicliiklerini asmak
ve sarsilan borg iligkilerini yeniden canlandirmak amaciyla?, Tiirk hukukunda da s6zlesmenin
yeni kosullara uyarlanmasi imkan1 getirilmistir. 6098 sayil1 Tiirk Bor¢lar Kanunu madde 138,

“Asir Ifa Giigliigii” hususunu su sekilde diizenlemistir:

“Sozlesmenin yapildigr sirada taraflarca Ongoriilmeyen ve Ongoriilmesi de
beklenmeyen olaganiistii bir durum, bor¢ludan kaynaklanmayan bir sebeple ortaya
cikar ve soOzlesmenin yapildigi siwrada mevcut olgulari, kendisinden ifanin
istenmesini diirtistliik kurallarina aykir diisecek derecede bor¢lu aleyhine degistirir
ve bor¢lu da borcunu heniiz ifa etmemis veya ifanin asir1 6l¢iide gliglesmesinden
dogan haklarin1 sakli tutarak ifa etmis olursa bor¢lu, hdkimden sézlesmenin yeni

kosullara uyarlanmasini isteme, bu miimkiin olmadig: takdirde s6zlesmeden donme

* Altinbas Universitesi Hukuk Fakiiltesi Ogretim Uyesi
' Cin Halk Cumbhuriyeti’ne bagl Uluslararas: Ticareti Tesvik Konseyi (China’s Council for the Promotion of
International Trade), COVID-19 nedeniyle talep tizerine Cinli firmalara miicbir sebep sertifikasi verilecegine
karar vermistir. Detayl bilgi i¢in bkz.
http://en.ccpit.org/info/info_40288117668b3d9b0170671f67130716.html (Erisim, 28.04.2020).

AYBAY Mehmet Erdem, Sozlesmenin Degisen Kosullara Gore Uyarlanmast (Yargitay Hukuk Genel Kurulu
Karari Incelemesi), Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 22 / 3 (Aralik 2016):
323-347,s. 332 - 337.
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hakkina sahiptir. Siirekli edimli s6zlesmelerde borglu, kural olarak donme hakkinin
yerine fesih hakkini kullanir.”

Bu uyarlama yapilirken, ahde vefa ilkesi (pacta sund servanda) géz ardi edilmemeli

ve menfaatler arasinda hassas denge gozetilmelidir’. Madde hiikmii lafziyla yorumlandiginda,

hiikiimde belirtilen kosullar ger¢eklestiginde sézlesmenin yeni kosullara uyarlanmasinin hakim

yani mahkemece yapilacagr anlasilmaktadir. Ancak taraflar arasinda tahkim sarti ya da

anlagmasinin kararlastirildigi hallerde, COVID-19 nedeniyle ortaya c¢ikan asir1 ifa giicligi

dolayisiyla yapilacak uyarlamanin, hakem ya da hakem kurulunca yapilip yapilmayacaginin da

agikliga kavusturulmasi gerekir. Gerek Tiirk hukukunda* gerek karsilagtirmali hukukta®, tahkim

yargilamasina tabi uyusmazliklar bakimindan hakemlerin sézlesmeyi uyarlama yetkisi haiz

olup olmadiklar1 problemi, tahkimin milletlerarasi ticari sozlesmeler bakimindan siklikla tercih

edilen bir yontem oldugu gercegi karsisinda daha da 6nemli hale gelmektedir.

Bu teblig kapsaminda tartisilacak olan bas/ica problemler ile sorular sunlar olacaktir:

Tiirk tahkim hukukunda, hakem ya da hakem kurulunun asir1 ifa gili¢liigii nedeniyle

sozlesmeyi uyarlama yetkisi var midir?

Tirk Borglar Kanunu madde 138°deki “hakimden” ibaresi, tahkimin

kararlastirildig1 sozlesmeler bakimindan nasil yorumlanacaktir?

Kargilagtirmali hukukta, hakem ya da hakem kurulunun sézlesmeleri yeni kosullara

uyarlama yetkisi nasil diizenlenmektedir?

Hakem ya da hakem kurlunun bu tiir bir yetkiyi haiz oldugu kabul edildiginde,
taraflarin uyarlamaya rizalar1 basta olmak iizere uygulamada karsilasilabilecek
problemler nasil asilacaktir? Hakemlerin sbzlesmeyi uyarlama yetkileri

konusundaki sinirlamalar nelerdir?

3

KAYA Ummiihan, Sozlesmenin Uyarlanmasinda Sonradan Degisen Sartlar Ve Ongériilemezlik Ilkesi,
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 22 / 3 (Aralik 2016): 1569-1593,s. 1571-
1572; bu ilkenin kat1 sekilde uygulanmasinin sozlesme iligkilerine zarar verebilecegi konusunda bkz.
ZACCARIA Elena Christine, The Effects of Changed Circumstances in International Commercial Trade,
(2004) 9 International Trade and Business Law Review, 135-182, s. 136.

Tiirk hukuku bakimindan mesele tartismalidir. Bkz. BAYSAL Basak, Sézlesmenin Uyarlanmasi, On ki
Levha, 3. Baski, 2019, Istanbul, s. 436 vd.

Kargilastirmali hukukta soézlesmeyi uyarlama yetkisine dair diizenlemeler ile yaklagimlar tilkeden iilkeye
farklilik gostermektedir. Detayli bilgi i¢in bkz. HORN Norbert, Procedures of Contract Adaptation and
Renegotiation in International Commerce, in: Horn (ed.), Adaptation and Renegotiation of Contracts in
International Trade and Finance, Antwerp, Boston, London, Frankfurt a.M. 1985, at 173 et seq., s. 180 vd.;
hakem heyetinin, uygulanacak hukuk kapsaminda s6zlesmeyi yeni kosullara uyarlayabilecegi hakkinda BORN
Gary B., International Commercial Arbitration, 2nd edition, Kluwer Law International, 2014, s. 277-278.
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Hakemlere hakkaniyet ve nesafet kurallarina (amiable compositeur ya da ex aequo
et bono) gore karar verme yetkisinin taraflarca verilmesi, uyarlama yetkisi

bakimindan ne anlam ifade etmektedir?

Bu sorular ile diger ilgili hususlara tebligde detaylica yer verilecektir. Koronaviriis
doneminin yarattig1 asir1 ifa giigliikleri nedeniyle sézlesmenin uyarlanmasi talepleri sadece
devlet mahkemelerini degil, tahkim yargilamalarin1 da yakindan ilgilendirmektedir. Boylece
taraflarca tahkimin kararlastirildigi uyusmazliklar bakimindan, hakem ya da hakem kurulunun
s0zlesmeyi yeni kosullara uyarlamasinin miimkiin olup olmayacaginin agikliga kavusturulmasi

bu bildiriyle hedeflenmektedir.

Anahtar Kelimeler: Sozlesme, Uyarlama, Tahkim, Asirt Ifa Giicliigii, Mahkeme
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ADAPTATION OF CONTRACTS BY ARBITRATORS IN INTERNATIONAL
ARBITRATION

Dr. ilyas GOLCUKLU"

Outbreak of the COVID-19 that caused radical limitations and extraordinary
precautions worldwide due to justified concerns, has affected various branches of law and also
created need to reevaluate contractual relations both at local and international level. It is not
always reasonable and just to expect parties to fulfill their obligations as they have been decided
in full, when a contractual obligation becomes impossible to be performed due to unforeseeable
circumstances at the time conclusion of contracts, especially in long-term contracts. That is why
nowadays, it has been discussed whether the epidemic of COVID-19 constitutes a force
majeure' in contractual relations and if, viable solutions are possible due to hardships created

by the outbreak.

In order to deal with hardships arising from unforeseeable unusual circumstances and
restore contractual relations?, Turkish law also regulates adaptation of contracts to the new
conditions. The article 138 titled “hardship” of the Turkish Code of Obligation numbered 6098
stipulates the following:

“An extraordinary situation which is not foreseen by the parties at the time of the
contract and which is not expected to be anticipated, arises from a reason not due
to the debtor and changes the existing facts at the time against the debtor in such a
way as to violate the rules of good faith, If the debtor has not yet fulfilled his/her
obligations arising from the excessive difficulty of the performance, the debtor shall
have the right to request from the judge the adaptation of the contract to the new
conditions and to revoke the contract if this is not possible. In contracts of

continuing obligations debtor shall terminate the contract...”

* Altinbas University School of Law Faculty Member
U China’s Council for the Promotion of International Trade has announced that it will provide force majeure
certificates due to COVID-19 upon request by companies. See details in
http://en.ccpit.org/info/info_40288117668b3d9b0170671{67f30716.html (Accessed, 28.04.2020).

AYBAY Mehmet Erdem, Sozlesmenin Degisen Kosullara Gore Uyarlanmast (Yargitay Hukuk Genel Kurulu
Karari Incelemesi), Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 22 / 3 (Aralik 2016):
323-347, p. 332 — 337.
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While making such adaptation, pacta sund servanda should not be ignored yet a just
balance should be created between rights and obligations of parties®. According to wording of
the article 138, it looks like adaptation of contract must be requested solely from a judge or
court. However, since parties may agree on arbitration instead of state court proceedings, it is
essential to clarify whether contract adaptation by arbitrators is possible in case of hardship.
Both in Turkish law* and comparative law> have been discussing such authority and since
arbitration has been widely and commonly used as a dispute settlement mechanism in
international trade, such determination becomes more significant.

The following questions will be discussed in presentation of this communiqué:

Do arbitrators have power to adapt contracts to new circumstances in Turkish

arbitration law?

How should the phrase of “from the judge” in the article 138 be interpreted for

contracts subject to arbitration?

How is arbitrators’ controversial power to adapt contracts to new circumstances

regulated in comparative law?

If arbitrator’s power to adapt contracts is accepted, how do arbitrators deal with
practical issues such as getting consents of both parties? What will be the limits on

such power of arbitrators?

Does authority to decide on ex aequo et bono also include power to adapt the

contract to new conditions?

These and other relevant questions will be analyzed in communiqué from a
comparative approach. Hardships regarding contractual obligations due to outbreak of the
COVID-19 do not only interest courts but also arbitral tribunals as well. That is why this
communiqué aims to clarify arbitrators’ power to adapt contracts to new circumstances creating
hardships with regard to fulfillment of contractual obligations in international arbitration.

Keywords: Contract, Adaptation, Arbitration, Hardship, Court

3 KAYA Ummiihan, Sézlesmenin Uyarlanmasinda Sonradan Degisen Sartlar Ve Ongoriilemezlik Ilkesi,

Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 22 / 3 (Aralik 2016): 1569-1593,s. 1571-
1572; rigid application of this principle may harm contractual relations, see ZACCARIA Elena Christine, The
Effects of Changed Circumstances in International Commercial Trade, (2004) 9 International Trade and
Business Law Review, 135-182, p. 136.

This topic is controversial under the Turkish law. For discussions sce BAYSAL Basak, Sozlesmenin
Uyarlanmasi, On ki Levha, 3. Baski, 2019, istanbul, p. 436.

Countries have different approaches in that regard. See HORN Norbert, Procedures of Contract Adaptation
and Renegotiation in International Commerce, in: Horn (ed.), Adaptation and Renegotiation of Contracts in
International Trade and Finance, Antwerp, Boston, London, Frankfurt a.M. 1985, at 173 et seq., p. 180; some
authors asserts and I agree that contract adaptation by arbitrators in the same proceeding is possible, see BORN
Gary B., International Commercial Arbitration, 2nd edition, Kluwer Law International, 2014, p. 277-278.
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CAS KURALLARI CERCEVESINDE UYUSMAZLIGIN ESASINA UYGULANACAK
HUKUK VE CAS KARARLARINDA MUCBIR SEBEP MESELESI

Ar. Gor. Siileyman Yasir ZORLU"

Tiim Diinyay1 etkisi altina alan Covid-19 salgini, taraflar arasindaki hukuki islem ve
iligkileri de dogrudan etkilemistir. Etkilenen alanlardan birisi de ekonomisi giderek biiyliyen ve
taraflar arasindaki iliskilerin ulusal/uluslararasi kurallarla diizenlendigi spordur. Bu ¢ercevede
ulusal hiikiimet ve spor federasyonlar tarafindan alinan kararlar neticesinde ertelenen hatta
sonlandirilan ligler, s6zlesmeleri bitecek oyuncular, kuliiplerin yaptig1 sponsorluk sézlesmeleri
ve cesitli taraflarla yaptiklar diger birgok s6zlesmeden dogacak hukuki ihtilaflarla bu siirecte
sikca karsilasilacaktir. Bu ihtilaflart milletleraras: 6zel hukuk ve tahkim hukuku baglaminda ele
aldigimiz vakit, uyusmazligin esasina uygulanacak hukuk ve salgin neticesinde sézlesmeleri
etkileyecek miicbir sebep konular1 taraflarin yetkili kildig1 hakemlerin karsisina gelecektir. Bu
cercevede hakemler dncelikle uygulanacak hukuku belirleyecek olup daha sonrasinda taraflar
arasindaki sozlesme hiikiimleri ve uygulanacak hukuk ¢ergevesinde miicbir sebep meselesi ele
alinacaktir. Her iki mesele de kurallar ve igtihatlar ¢ergevesinde gelismeye devam etmektedir.
Bu tebligde de oncelikle CAS yargilamasi kapsaminda uygulanacak hukuka dair kural ve
ictihatlara karsilastirmali olarak deginilecektir. Daha sonrasinda ise CAS’in 6niine Covid-19
baglantili olarak goétiiriilecek muhtemel uyusmazliklarda hakemlerin degerlendirmeye alacagi
miicbir sebep kavrami daha 6nceden verilen CAS hakem kararlari baglaminda elestirel bir

sekilde incelenecektir.

Covid-19 salginindan dolay1 spor hukukunda ortaya ¢ikacak muhtemel uyusmazliklar
yetkili kilinmasi1 halinde ulusal ve uluslararasi spor tahkim kurullar1 veya mahkemeleri
tarafindan ¢oziimlenecektir. Bu merkezlerden en &nemlisi Isvigre’de bulunan Court of
Arbitration for Sport (CAS) kurumudur. Spor uyusmazliklarinin ¢6ziim merkezi olarak kabul
edilen CAS biinyesinde yliriitiilen tahkim siireci, diger tahkim merkezleri gibi belirli kurallara
tabii kilinmistir. Bu kurallara bakildig: vakit, bu tahkim mahkemesinin iki dnemli tahkim
yargilama bolimi oldugu gozlemlenecektir: Tahkim anlagmasi ile yetkilendirilmesi halinde
yiiriitiilecek olan “Olagan Tahkim” (Ordinary Arbitration) ve Federasyonlarin veya sporla ilgili
diger kurullarin verdikleri kararlara kars1 bu kurullarin kurallarinin yetkilendirdigi “Temyiz

Tahkimi” (Appeals Arbitration). Her iki boliimiinde 6niine gelecek uyusmazliklarda kanunlar

* Fatih Sultan Mehmet Vakif Universitesi Hukuk Fakiiltesi
36



ihtilafi baglaminda uyusmazligin esasina uygulanacak hukuk oncelikli olarak belirlenmelidir.
Bu boliimlere dair kurallar, uygulanacak hukuk meselesini farkl sekilde diizenlemistir. Olagan
tahkim kurallarinda daha dar bir sekilde diizenlenen uyusmazligin esasina uygulanacak hukuk
meselesi, temyiz tahkimi kurallar1 i¢erisinde daha detayli bir sekilde diizenlenmistir. Fakat her
haliikarda taraflarin sectikleri hukuk varsa bu hukuk dncelikle uygulanacaktir. Taraflarin hukuk
secimi s0z konusu degilse o zaman farkli kanunlar ihtilafi kurallar1 hakemler tarafindan goz
Oonline alinacaktir. Bu baglamda uygulanacak hukukun dogru belirlenmesi ve
gerekceelendirilmesi, hakemlerin uyusmazligin esasinda Covid-19’dan dolay1 giindeme gelecek

miicbir sebep meselesini dogru analiz etmelerini saglayacaktir.

Spor hukukundaki iglem ve iligkilere dair ihtilaflar1 ilgilendiren diger bir mesele ise
Covid-19’un hukuki vasiflandirilmasidir. Bu vasiflandirma baglaminda ortaya ¢ikacak
ihtilaflarin 6nemli bir kismi, taraflarin birinden gelen ve aradaki iliskiyi Covid-19 salgiminin
beraberinde getirdigi ekonomik sikintilara gdre sodzlesmelerin uyarlanmasi veya sona
erdirilmesi siirecinden kaynaklanacaktir. Bu nedenle miicbir sebep kavraminin anlami ve
uygulamasi 6nem arz etmektedir. CAS hakemleri tarafindan verilen 6nceki kararlarda miicbir
sebep kavramu ileri siiriilmiis ve bu kavram uygulanacak hukuk dikkate alinarak hakemlerce
degerlendirilmistir. Bu kararlarda CAS hakemleri, miicbir sebep kavramini belirli esas ve
ilkeler cercevesinde ele alarak kavrami genel olarak dar yorumlama yoluna gitmistir. Bu
nedenle bircok kararinda CAS hakemleri miicbir sebep iddiasini1 kabul etmeyerek diger spor
uyusmazlik ¢6ziim merciileri (FIFA Dispute Resolution Chamber, Basketball Arbitral Tribunal
gibi) ile uyumlu bir sekilde hareket etmistir. Miicbir sebep kavraminin kabul edildigi énemli
kararlardan birisi olan CAS 2014/4/3463 & 3464 Alexandria Union Club v. Sanchez & Cazorla
kararinda ise CAS, Misir’daki i¢ savast miicbir sebep olarak kabul etmis ve kararimi bu
belirleme ¢ergevesinde vermistir. Bir de miicbir sebep ile asir1 ifa giicliigii kavramlarinin farkli
sonuclarinin oldugu ve uygulanacak hukuka gbére bu salginin hangi baglik altinda
degerlendirilecegi de heniiz belirlenmemistir. Bu nedenle Covid-19 salgininin CAS hakemleri
tarafindan hangi hukuki kavram altinda yorumlanacagi ve ihtilaflara ne sekilde etki edecegi

konusu 6nemli tartisma konularindan birisidir.

Anahtar Kelimeler: Covid-19, CAS, kanunlar ihtilafi, tahkim, miicbir sebep
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APPLICABLE LAW TO THE MERITS ACCORDING TO CAS RULES AND THE
ISSUE OF FORCE MAJEURE IN CAS AWARDS

Res. Assist. Siileyman Yasir ZORLU"

The Covid-19 pandemic, which affected the whole world, directly impacted the legal
transactions and relations between the parties. One of the areas affected is sport whose growing
economy and the relations between the parties are regulated by national / international rules. In
this context, legal disputes arising from leagues that have been postponed or even terminated
as a result of decisions taken by the national government and sports federations, players whose
contracts will terminate, club sponsorship contracts and many other contracts with various
parties will be frequently encountered in this process. When we deal with these disputes in the
context of private international law and arbitration, the law to be applied to the dispute and the
force majeure that will affect the contracts as a result of the epidemic will contended by the
parties before the competent arbitrators. In this context, the arbitrators will first determine the
applicable law to the contract, and then the force majeure issue will be discussed within the
framework of the provisions of the contract between the parties and the applicable law. Both
issues continue to evolve within the framework of rules and jurisprudence. In this paper, the
rules and jurisprudence regarding the applicable law will be highlighted comparatively within
the scope of the CAS. Afterwards, in case of possible disputes brought in front of the CAS, the
concept of force majeure to be evaluated by the arbitrators in connection with Covid-19 will be

critically examined in the context of previous CAS awards.

Possible disputes arising from sports law due to Covid-19 outbreak will be resolved
by the competent national and international sports arbitration tribunals or courts. The most
important of these centers is the Court of Arbitration for Sport (CAS) institution in Switzerland.
The arbitration process carried out within the CAS, which is considered as the dispute resolution
center of sports disputes, has been subjected to certain rules like other arbitration centers.
Looking at these rules, it will be observed that this arbitration center has two important
arbitration proceedings: “Ordinary Arbitration” to be executed if authorized by an arbitration
agreement and “Appeals Arbitration” authorized by the rules of the Federations or other sports-
related bodies whose decisions are appealed. In the case of disputes brought before these

proceedings, the law to be applied to the merits of the dispute should be determined in

* Fatih Sultan Mehmet Vakif University School of Law
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accordance with conflict of laws rules primarily. The legal issue of the applicable law is
regulated more narrowly in the ordinary arbitration rules, and it is regulated in more detail
within the rules of appeals arbitration. However, in any case, if there is law chosen by the
parties, this law will be applied first. If the parties do not have a choice of law, then different
rules of conflict of laws will be taken into consideration by the arbitrators. The correct
determination and justification of the applicable law will enable the arbitrators to analyze the

issue of force majeure arising out of Covid-19 accurately.

Another issue that concerns disputes regarding transactions and relations in sports law
is the legal characterization of Covid-19. A significant part of the disputes that will arise in the
context of this characterization will result from the request of adapting or terminating the
contracts from one of the parties based on the economic difficulties associated with the Covid-
19 outbreak. For this reason, the meaning and application of the concept of force majeure is
vital. In the previous decisions of CAS arbitrators, the concept of force majeure has been
claimed by the parties and has been evaluated by the arbitrators pursuant to the law to be
applied. In these awards, CAS arbitrators consider the concept of force majeure within the
framework of certain principles and rules and interpret concept in general limitedly. For this
reason, in many of its decisions, CAS arbitrators did not accept the force majeure claim and
acted in accordance with other sports dispute resolution authorities (such as FIFA Dispute
Resolution Chamber, Basketball Arbitral Tribunal). In the decision of CAS 2014/ A / 3463 &
3464 Alexandria Union Club v. Sanchez & Cazorla, CAS accepted the civil war in Egypt as a
force majeure and made its decision within the framework of this determination. In addition,
the concepts of hardship and force majeure have different consequences and it has not been
determined yet under which concept this epidemic will be evaluated. For this reason, the issue
under which legal concept the Covid-19 outbreak will be interpreted by CAS arbitrators and

how it will affect the disputes are still contentious topics in this field.

Keywords: Covid-19, CAS, conflict of laws, arbitration, force majeure
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MILLETLERARASI TAHKIiM VE COVID-19: SALGININ ETKIiLERININ
AZALTILMASI AMACIYLA OLASI ONLEMLERE ILISKIN ICC REHBERI

Ar. Gor. Omer Faruk KAFALI *

COVID-19 salgini kamu ve 6zel kuruluglar dahil herkesi ve her kesimi sarsmis ve
olumsuz etkilemistir. insanlar, isletmeler, okullar, iiniversiteler, kamu kurumlar1 ve diger birgok
sektor halihazirda zorluklar yasamakta ve dyle goriintiyor ki, bir siire daha yagamaya devam
edecektir. Diinyanin her bir yanindan tahkim yargilamalarina katilan taraflar, vekiller, taniklar
ve hakemler ile beraber on yillar igerisinde siir asir1 hale gelen tahkimin, salgin nedeniyle
konulan seyahat kisitlamalar1 ve sosyal mesafe kurallar1 dolayisiyla zor bir doneme girecegi
sOylenebilir. Lakin tim canl tiirleri arasinda insanin miithis uyum saglama yetenegi dikkate

alindiginda, panik olmaya gerek olmadig: goriilecektir.

Kisa bir siire igerisinde tahkim camiasi, devlet mahkemelerindeki gibi bir durgunlugun
yasanmamasi i¢in yeni duruma uyum saglamak ve sorunlara ¢oziim iiretmek i¢in yogun bir
sekilde ¢alismistir. Neyse ki uluslararasi tahkim, salginin ortaya koydugu zorluklarin iistesinden

gelecek kadar esnek ve yenilik¢i bir yapidir.

Birgok tahkim kurumu! bu krizin iistesinden kapsaml bir isbirligi ile gelinecegini
acikladi. Bunun i¢in oncelikle, halihazirda derdest olan davalarin devam etmesi saglanip
bunlarmn istikrarli bir sekilde siirdiiriilmesi ve akabinde yeni agilacak davalarimin gereksiz
gecikmeye mahal vermeden isleme alinarak gelecekteki tahkim yargilamalarinin 6ngoriilebilir

olmasi1 saglanacaktir.

Bu baglamda, Milletlerarast Ticaret Odas1 (ICC) ve CIArb (Chartered Institute of
Arbitrators) gibi bazi kurumlar, salgmin olusturdugu zorluklarla yilizlesmek ve olumsuz
etkilerini azaltmak i¢in bazi 6neriler ve kurallar hazirlamislardir. ICC, “COVID-19 Salgininin
Etkilerinin Azaltilmasi Amaciyla Olast Onlemlere iliskin ICC Rehberi” (ICC COVID-19
Rehberi) yaymlamistir.> CIArb da “Uzaktan Uyusmazlik Coziim Siireglerine Iliskin Rehber”i

* Tbn Haldun Universitesi Hukuk Fakiiltesi

' COVID-19 Joint Statement. https://iccwbo.org/content/uploads/sites/3/2020/04/covid19-joint-statement.pdf
(Erisim Tarihi 05.05.2020)
2 ICC Guidance Note on Possible Measures Aimed at Mitigating the Effects of the COVID-19 Pandemic
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yayinlamigtir.> CIArb rehberinin amaci da ilgililerin fiziki olarak bulugmasinin miimkiin
olmadig1 durumlarda, taraflara ve hakemler ile diger katilimcilara, mevcut ve gelecekteki

uyusmazliklarda yargilama siireci i¢in bir 6neriler getirmektir.*

Bunlara ek olarak, daha 6nce gegmiste bir grup hukukgunun® Kore Ticari Tahkim
Divan1 (Korean Commercial Arbitration Board, KCAB) ile Seul Uluslararasi Uyusmazlik
Coziim Merkezi (Seoul International Dispute Resolution Centre, SIDRC) isbirligi ile kaleme
aldig1 ve 2018’de kamuoyu ile paylasilan “Uluslararas1 Tahkimde Video Konferansa Iliskin

Seul Protokolii”® ciddi ilgi gormeye baglamigtir.

Tiim bu oneriler ve rehberler, salgin doneminde tahkim yargilamalarinin sekteye
ugramadan siirdiiriilmesi i¢in uygulanabilecek ikincil hukuk kaynaklar1 (soft law) olarak

goriilebilir.

Bugiinden bakildiginda, belirsiz bir siire i¢in, tahkim yargilamalarinin yalnizca video
konferans ve sanal durusmalar yoluyla gerceklestirilecegi sOylenebilir. Ancak kosullar
hakkinda o kadar kotiimser olunmamalidir, nitekim bu durum biiylik oranda tahkim
masraflarindan tasarrufa ve belki de verimli yargilamalar gerceklestirilmesine neden olabilir.
Bu gelismelerin en umut verici yoOnlerinden bazilari, sanal durugmalarla iligkili olarak
seyahatteki azalmadan kaynaklanan 6nemli finansal ve gevresel faydalar olacaktir. 7 Uzaktan
tahkimi ytiriitmek i¢in gerekli teknolojilerin neden oldugu masraflar, ® tahkimde aligik olunan
yiiksek masraflara kiyasla, muhtemelen taraflarin yiiziinde ufak bir giiliimseye neden olacaktir.

Yine seyahat i¢in harcanan siireler uyusmazligin ¢6ziimii i¢in degerlendirilebilecektir.

[statistikler, tahkim camiasinin sanal durusmalara tamamen yabanci olmadigini
gostermektedir.  Salgmin  zirveyi gordiigli 2020 Mart’inda Uluslararast  Yatirim

Anlagmazliklarinin  Coziim Merkezi ICSID (the International Centre for Settlement of

https://iccwbo.org/publication/icc-guidance-note-on-possible-measures-aimed-at-mitigating-the-effects-of-the-
covid-19-pandemic/ (Erigim Tarihi 25.04.2020)

* CIArb Guidance Note on Remote Dispute Resolution Proceedings https:/www.ciarb.org/media/8967/remote-
hearings-guidance-note.pdf (Erisim Tarihi 01.05.2020)

4 CIArb Guidance Note on Remote Dispute Resolution Proceedings, s. 1.

5 Kevin Kim (Peter & Kim), Yu-Jin Tay (Mayer Brown), Ing Loong Yang (Latham & Watkins LLP), and Seung
Min Lee (Shin & Kim).

¢ Uluslararas1 Tahkimde Video Konferansa Iligkin Seul Protokolii

http://www .kcabinternational.or.kr/user/Board/comm notice view.do?BBS NO=548&BD NO=169&CURREN
T_MENU_CODE=MENU0025&TOP_MENU_CODE=MENU0024 (Erisim Tarihi 01.05.2020)

7 Paul D. Carrington, Virtual Arbitration, Ohio State Journal on Dispute Resolution, Vol 15:3, 2000, p. 669.

8 Janet Walker, Virtual Hearings: An Arbitrator’s Perspective, s. 2.

42




Investment Disputes), gecen yilda gergeklestirilen 200 durusmadan % 60’1nda video konferans

yonteminin kullanildigini agiklamstir.’

Bununla birlikte, sanal prosediir farkli zorluklar1 da ortaya cikaracaktir. Her seyden
once, yliz ylize durugsma, tahkim yargilamasinin 6zlerinden biridir. Hakem heyetinin bizzat
tan1gin veya taraflardan birinin beden dilini, yiiz ifadelerini ve ton degisikliklerini okumasi
maddi gercege ulasilip davanin hakkaniyete uygun bir sekilde karara baglanmasi i¢in 6nem arz
etmektedir. Bu sekildeki gozlem kaybi, hakem heyetinin delillerin ispat giiciinii
degerlendirmesini zorlastiracaktir. 1 Bunun yaninda, bazi teknolojik ihtiyaglar her yerde ayni
sekilde etkili bir sekilde karsilanamayacaktir. Baglant1 kalitesi iyi olmayan katilimcilar igin
sadece davalarin etkili bir sekilde sunma imkéan1 azalmakla kalmayacak, ayn1 zamanda tim

yargilama siireci i¢in de zorluklar olusturacaktir.

Anilan nedenlerden 6tiirii, sanal durusma kosullarint miimkiin oldugu 6l¢iide kusursuz
hale getirmek icin, hakem heyeti ve taraflar, sorunsuz veya en az teknik sorunla bir durugsma

gerceklestirebilmek i¢in bir dizi kural ve prosediir igeren bir siber protokol akdetmelidir.'!

Tiim bu hususlar1 géz 6niinde bulundurarak, ICC COVID-19 Rehberi hakemlere ve
taraflara yol gostermek ve COVID-19'un meydana getirdigi zorluklara ragmen tahkim siirecine
devam etmek i¢in ¢ok kisa bir siirede hazirlanmigtir. Rehber, ICC'nin, hakem heyetlerinin
uyusmazliklart hizli bir sekilde ve miimkiinse uzun durugmalara gerek kalmadan ¢6zmenin olas1
yollarin1 aramasini istedigini gosteren onerilerle doludur.!? Rehber, yargilamalarin boliinmesi,
yalnizca belgelere dayanarak ¢oziilebilecek sorunlarin'® belirlenmesi, agik¢a asilsiz iddialarin
veya savunmalarin hizli bir sekilde tespit edilmesi i¢in uygulamalar da dahil olmak iizere ¢esitli

teknikler dnermektedir.'#

Hakem heyetlerinin ayrica bir belge ibrazi asamasi olmadan yargilamanin miimkiin

olup olmadigini ve meselelerin tanik veya bilirkisinin “canli” ifadesine ihtiya¢ duyulmadan,

® A Brief Guide to Online Hearings at [CSID, March 24 2020,
https://icsid.worldbank.org/en/Pages/News.aspx?CID=362 (Erigim Tarihi 21.04.2020).

19 Janet Walker, s. 1.

! Brianna Kostecka and Jessica Sabbath, Best Practices for Conducting Arbitration Hearings Remotely, King &
Spalding Energy Newsletter - April 2020, Article 6, s. 2.

12 Matthew Adler, Heremy Heep & Whitney Redding, Virtual International Arbitration And The COVID-19
Pandemic: One Institution's Approach, April 15 2020, para. 5 (https://www.jdsupra.com/legalnews/virtual-
international-arbitration-and-82491/) (Erisim Tarihi 23.04.2020).

13 1CC COVID-19 Rehberi, para. 8.

14 Matthew Adler, Heremy Heep & Whitney Redding, para. 5.
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sadece sanal durusmalarla veya yazili soru-cevap seklinde ¢ozilip ¢oziilmeyecegini
degerlendirmelidir.!>  Rehberdeki liste sinirli sayida degildir. Rehberin amaci tahkim
yargilamasinin etkinligini artirmaktir ki bu da son yillardaki tahkimi daha uygun maliyetli hale
getirme gayesiyle uyum i¢indedir. Bu nedenle her davanin i¢inde bulundugu kosullara gore
gerekli tedbirler alinabilecektir.

Rehber, hakem heyetinin ve taraflarin sanal durugsmanin yiiriitiilme seklini ortaya
koyan bir siber protokol gelistirmek igin miizakere etmeleri gerektigini 6nermektedir.!¢
Rehberde yer alan EK I, sanal durusmalara iliskin kontrol listesi sunmaktadir.!”

Ek 1II, siber protokol i¢in 6nerilen maddeleri igermektedir. '®* Madde 1 katilimcilar ile
ilgilidir ve hakem heyeti ve taraflarin durugsmada yer alacak tiim katilimcilarin adlarini ve
baglantiyr saglayacaklar1 yerleri belirlemelerini gerektirir. Buna taniklar, bilirkisiler,
transkripsiyon saglayicisi, destek personeli ve teknisyenler dahildir. Madde 2 teknik
gerekliliklerin ana hatlarini belirlemektedir. Bu hiikiim, taraflarin video konferans platformu da
dahil olmak {iizere teknik gereksinimleri ve ayarlamalar1 kargilamasim1i ve bunlardan
yararlanmasini gerektirir. ! Madde, taraflar bir anlagsmaya varamazsa, taraflarin hakem heyetine
ayr1 teklifler sunmasint ve heyetin de teklifleri analiz etmede bilirkisi goriisii almasini
ongormektedir. Madde 2 ayrica, video konferans platformundaki katilimcilara egitim sunmak,
teknik ariza ve beklenmedik durum 6nlemleri {izerinde anlagmak ve durusma dncesinde en az
iki test yiiriitmek gibi lojistik ve teknik sorunlardan kaginmak i¢in mekanizmalar icermektedir.
Madde 3, alinan ses veya goriintli kaydi yaninda alinacak ek kayit i¢in izin alma gibi gizlilige
dair meseleleri icermektedir. Madde 4, basarili bir durusma i¢in gereken siire¢ basliklarini
diizenlemektedir. Son olarak madde 5, taniklarin ve bilirkisilerin sorgulanmasi ve delillerin

sunulmasina iligkin kurallar1 ve prosediirii gostermektedir.

Tiim bu kurallar 6neri niteligindedir ve kullanimi taraflarin iradesine baghdir ve her
zaman duruma ve kosullara gore uyarlama ve dzellestirme gerektirecektir. Onerilerin amaci adil
ve seffaf bir sekilde delillerin sunulmasini saglamak tizere belgelerin ve (goriintiiyle beraber)
sesin kesintisiz ve giivenli bir sekilde iletimidir. Tiirkiye tahkim camiasinin faydasina sunmak

tizere anilan rehber Tiirkce’ye terciime edilecektir.

Anahtar Kelimeler: ICC, tahkim, sanal durusma, siber-protokol, video konferans

15 1CC COVID-19 Rehberi, para. 8.
16 JCC COVID-19 Rehberi, para. 8.
71CC COVID-19 Rehberi, s. 7.
8 ICC COVID-19 Rehberi, s. 9.
19 ICC COVID-19 Rehberi, s. 9.
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INTERNATIONAL ARBITRATION AND COVID-19: ICC GUIDANCE NOTE ON
POSSIBLE MEASURES AIMED AT MITIGATING THE EFFECTS OF THE COVID-
19 PANDEMIC

Res. Assist. Omer Faruk KAFALI"

For sure, the COVID-19 pandemic has shaken and severely affected any person, public
and private entity in the world. People, businesses, schools, universities, public entities and
many other areas already suffered and it seems that we will continue to do so for a while. By
its international nature developed over decades—parties, counsel, witnesses, and tribunals often
spread around the world— arbitration has already taken some natural shortcomings due to travel
restrictions and social contact measures. However, there is not much to panic as the human
species has a priceless capability, the highest among any species: Adaption. In short time, the
arbitration community tried to adapt itself and sought for solutions for preventing a standstill,
as it is now in the state court system. Fortunately, international arbitration is flexible and

innovative enough to overcome the challenges of the pandemic.

Many arbitral institutions declared! that they will response to this crisis in great
cooperation and collaboration; contribute to stabilization and make the future of arbitral
proceedings foreseeable by firstly, ensuring that pending cases continue and that parties may

have their cases heard without undue delay.

In that respect, some institutions like the International Chamber of Commerce (ICC)
and the Chartered Institution of Arbitrators (CIArb) drafted some rules and principles to
confront the challenges proposed by the pandemic and mitigate the negative effects of it. The
ICC published the “ICC Guidance Note on Possible Measures Aimed at Mitigating the Effects
of the COVID-19 Pandemic” (Guidance Note).?> CIArb published a “Guidance Note on Remote

Dispute Resolution Proceedings”.® The aim of the CIArb Guidance Note is to “provide parties

* ibn Haldun University School of Law

! COVID-19 Joint Statement. https://iccwbo.org/content/uploads/sites/3/2020/04/covid19-joint-statement.pdf
(Access Date 05.05.2020).

2 ICC Guidance Note on Possible Measures Aimed at Mitigating the Effects of the COVID-19 Pandemic
https://iccwbo.org/publication/icc-guidance-note-on-possible-measures-aimed-at-mitigating-the-effects-of-the-
covid-19-pandemic/ (Access Date 25.04.2020).

* CIArb Guidance Note on Remote Dispute Resolution Proceedings https:/www.ciarb.org/media/8967/remote-
hearings-guidance-note.pdf (Access Date 01.05.2020).
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to existing and future disputes, as well as neutrals, a guide for conducting proceedings in any

circumstance where parties to the dispute are unable to meet physically.”

Additionally, some previous works like the “Seoul Protocol on Video Conferencing in
International Arbitration™ drafted by several lawyers® and presented in 2018, in collaboration
with the Korean Commercial Arbitration Board (KCAB) and the Seoul International Dispute
Resolution Centre (SIDRC), started to draw serious attention. The aim of all these principles,
rules and guidance notes, which can be classified as soft law instruments, is to minimize and

perhaps even avoid disruption of arbitral proceedings.

Looking from today, virtual conferences and hearings will be the only option for most
cases and for an unpredictable period of time. However one should not be totally pessimistic
about the situation; it may result in tremendous savings and efficiencies. Some of the most
encouraging aspects of these developments will be the significant financial and environmental
benefits from reductions in the travel, associated with virtual hearings.” The necessary
technologies to conduct remote arbitration are available at minimal expenses® which will

probably put a little twinkle in the face of the parties’

As a matter of fact, statistics suggest that the arbitration community is not totally
unfamiliar to virtual proceedings. In March 2020, the International Centre for Settlement of
Investment Disputes (ICSID) noted that, even before the COVID-19 pandemic peaked, 60% of

its 200 hearings and sessions in the previous year were conducted by video conference.’

Nevertheless, the virtual procedure will reveal also different challenges. First of all,
the in-person hearing is one of the essences of the arbitral procedure. It is critical for the tribunal
to have an eye on the witness or party’s body language, facial expressions and tonal changes.

There is a disquiet that the loss of in-person observation will weaken the arbitral tribunal’s

4 CIArb Guidance Note on Remote Dispute Resolution Proceedings, p. 1.

5 Seoul Protocol on Video Conference in International Arbitration

http://www kcabinternational.or.kr/user/Board/comm notice view.do?BBS NO=548&BD NO=169&CURREN
T _MENU_CODE=MENU0025&TOP_MENU_CODE=MENU0024 (Access Date 01.05.2020)

¢ Kevin Kim (Peter & Kim), Yu-Jin Tay (Mayer Brown), Ing Loong Yang (Latham & Watkins LLP), and Seung
Min Lee (Shin & Kim).

7 Paul D. Carrington, Virtual Arbitration, Ohio State Journal on Dispute Resolution, Vol 15:3, 2000, p. 669.

8 Janet Walker, Virtual Hearings: An Arbitrator’s Perspective, p. 2.

® A Brief Guide to Online Hearings at [CSID, March 24 2020,
https://icsid.worldbank.org/en/Pages/News.aspx?CID=362 (Access Date 21.04.2020).
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ability to judge the credibility and strength of the evidence.!? Secondly, some technological
needs cannot be met effectively anywhere. For participants of the proceedings located in places
with poor connection, the situation will not only undermine their case, but also create challenges
to the whole process.

For all these reasons and to perfect the virtual hearings as much as the circumstances
allow, the tribunal and parties should implement an agreed set of rules and procedures —a cyber

protocol— which ensures a smooth process with minimal technical issues.!!

Bearing all these considerations in mind, the ICC Guidance Note was drafted in very
short period to guide tribunals and parties and to continue proceedings despite COVID-19
challenges. The Guidance Note is a good example for recommendations which demonstrate that
the ICC wants tribunals to act creatively about possible ways to resolve disputes expeditiously
and without the need for lengthy arbitration hearings.!? In that perspective, the Guidance Note
proposes techniques, including, bifurcation of the proceedings, identifying issues that can be
resolved on the basis of documents only,!* practices for the expeditious determination of

manifestly unmeritorious claims or defenses.!*

Tribunals are also encouraged to consider whether it is possible to carve out a
document production phase and whether issues may be resolved without the need for “live”
testimony from the witness or expert, but by virtual hearings or through written questions from
the opposite party or the tribunal and written answers from the witness or expert.!> The list in
the Guidance Note is of non-exhaustive nature and aims to increase the efficiency of the arbitral
procedure aligns with efforts in recent years to make arbitration more cost-effective. Thus,

according to the present conditions of the case, alternative measures can be adopted.

10 Janet Walker, p. 1.

! Brianna Kostecka and Jessica Sabbath, Best Practices for Conducting Arbitration Hearings Remotely, King &
Spalding Energy Newsletter - April 2020, Article 6, p. 2.

12 Matthew Adler, Heremy Heep & Whitney Redding, Virtual International Arbitration And The COVID-19
Pandemic: One Institution's Approach, April 15 2020, para. 5. (https://www.jdsupra.com/legalnews/virtual-
international-arbitration-and-82491/) (Access Date 23.04.2020).

13 ICC Guidance Note, para. 8.

14 Matthew Adler, Heremy Heep & Whitney Redding, para. 5.

15 ICC Guidance Note, para. 8.
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The Guidance Note suggests that the tribunal and the parties should consult to develop
a cyber-protocol that lays out the manner in which the virtual hearing will be conducted.!®

Annex I provides a checklist for a protocol on virtual hearings.!”

Annex 1II includes suggested clauses for the cyber-protocol.!® Clause 1 relates to
participants and requires the tribunal and parties to identify the names of all participants who
will take part in the hearing and their log-in locations. This includes witnesses, experts, the
transcription provider, support staff and technicians. Clause 2 outlines technical requirements.
This clause requires the parties to meet and confer on the technical requirements and
specifications, including the videoconference platform.!® If an agreement cannot be reached,
the clause suggests that the parties submit separate proposals to the tribunal and allows the
tribunal to seek expert advice in analyzing the proposals. Clause 2 also includes mechanisms to
avoid logistical and technical problems, such as offering tutorials for participants on the
videoconference platform, agreeing on contingency measures in the event of technical failures,
and conducting at least two test runs in advance of the hearing. Clause 3 determines
confidentiality concerns such as authorization for additional recording. Clause 4 regulates due
process matters to achieve a successful hearing. Clause 5 indicates rules for presentation of

evidence and procedure for examination of witnesses and experts.

All these rules and principles are simply recommendations and their use is optional
and will invariably require further adapting and customizing on a case-by-case basis. The
recommendations in the Guidance Note intend to promote and enable a fair and transparent
presentation of evidence and prioritize the flawless and secure transmission of documents, video

and audio.

Keywords: ICC, arbitration, virtual hearing, cyber-protocol, video conference

16 JCC Guidance Note, para. 8.
17 1CC Guidance Note, p. 7.
8 ICC Guidance Note, p. 9.
9 ICC Guidance Note, p. 9.

48



KAYNAKCA

Aceris Law LLC, Virtual Hearings in International Arbitration, 13 April 2020

(https://www.acerislaw.com/virtual-hearings-in-international-arbitration/)

Barry Leon, Virtual proceedings are here: Now to do them effectively, The Laywer’s Daily,
April 08 2020. (https://www.thelawyersdaily.ca/articles/18540/virtual-proceedings-are-

here-now-to-do-them-effectively)

Brianna Kostecka and Jessica Sabbath, Best Practices for Conducting Arbitration Hearings
Remotely, King & Spalding Energy Newsletter - April 2020, Article 6.

David A. Ziegler, The Efficacy of Virtual Arbitration Proceedings Amidst Covid-19 and a
Checklist of Best Practices, Fasken BULLETIN COVID-19, April 8 2020.
(https://www.fasken.com/en/knowledge/2020/04/8-covid-19-virtual-arbitration-

proceedings-best-practices/)

Gary L. Benton, How Will the Coronavirus Impact International Arbitration?, March 13
2020. (http://arbitrationblog.kluwerarbitration.com/2020/03/13/howwill-the-coronavirus-
impact-international-arbitration/)

Hogan Lovells, Hogan Lovells Protocol for the use of technology in virtual international
arbitration hearings, April 2020.

ICC Secretariat, ICC Guidance Note on Possible Measures Aimed at Mitigating the Effects
of the COVID-19 Pandemic.https://iccwbo.org/publication/icc-guidance-note-on-possible-
measures-aimed-at-mitigating-the-effects-of-the-covid-19-pandemic/)

Janet Walker, Virtual Hearings: An Arbitrator’s Perspective.  (https://int-

arbitrators.com/wp-content/uploads/2020/03/Virtual-Hearings-An-Arbitrators-

Perspective.pdf)

Kateryna Honcharenko, Mercy McBrayer, Guidance Note on Remote Dispute Resolution
Proceedings, The Chartered Institute of Arbitrators, 2020.

Kevin Kim , Yu-Jin Tay et al., Seoul Protocol on Video Conferencing in International
Arbitration

Lekkas Zissis, Disputes in the Digital era The evolution of dispute resolution and the model
ODR system, doctoral thesis, Universit¢ De Toulouse, 2015.

Matthew Adler, Heremy Heep & Whitney Redding, Virtual International Arbitration And
The COVID-19 Pandemic: One Institution's Approach, April 15 2020.

(https://www.jdsupra.com/legalnews/virtual-international-arbitration-and-82491/)

49


https://www.acerislaw.com/virtual-hearings-in-international-arbitration/
https://www.thelawyersdaily.ca/articles/18540/virtual-proceedings-are-here-now-to-do-them-effectively
https://www.thelawyersdaily.ca/articles/18540/virtual-proceedings-are-here-now-to-do-them-effectively
https://www.fasken.com/en/knowledge/2020/04/8-covid-19-virtual-arbitration-proceedings-best-practices/
https://www.fasken.com/en/knowledge/2020/04/8-covid-19-virtual-arbitration-proceedings-best-practices/
https://int-arbitrators.com/wp-content/uploads/2020/03/Virtual-Hearings-An-Arbitrators-Perspective.pdf
https://int-arbitrators.com/wp-content/uploads/2020/03/Virtual-Hearings-An-Arbitrators-Perspective.pdf
https://int-arbitrators.com/wp-content/uploads/2020/03/Virtual-Hearings-An-Arbitrators-Perspective.pdf
https://www.jdsupra.com/legalnews/virtual-international-arbitration-and-82491/

Mireze Philippe, Offline or Online? Virtual Hearings or ODR?, April 26 2020.

(http://arbitrationblog.kluwerarbitration.com/2020/04/26/offline-or-online-virtual-

hearings-or-odr/)

Mireze Philippe, What Does It Take to Bring Justice Online?, International Journal of
Online Dispute Resolution, 2019, v. (6), no 2, doi:
10.5553/1JODR/235250022019006002009

Paul D. Carrington, Virtual Arbitration, Ohio State Journal on Dispute Resolution, Vol 15:3,
2000, p. 669-674.

Winston&Strawn LLP, Arbitration Proceedings In The Age Of Virtual Hearing Rooms,

April 9 2020. (https://www.winston.com/en/thought-leadership/arbitration-proceedings-in-

the-age-of-virtual-hearing-rooms.html)

50


http://arbitrationblog.kluwerarbitration.com/2020/04/26/offline-or-online-virtual-hearings-or-odr/
http://arbitrationblog.kluwerarbitration.com/2020/04/26/offline-or-online-virtual-hearings-or-odr/
https://www.winston.com/en/thought-leadership/arbitration-proceedings-in-the-age-of-virtual-hearing-rooms.html
https://www.winston.com/en/thought-leadership/arbitration-proceedings-in-the-age-of-virtual-hearing-rooms.html

TAHKIM DURUSMALARININ ONLINE YAPILMASI: ISTAC VE ABU DABI
TAHKIM MERKEZi KURALLARI INCELEMESI

Ar. Gor. Ahmet DULGER”

Diinya Saglik Orgiitii tarafindan diinyada birden ¢ok iilkede yayilarak ¢ok genis bir
alanda etkili olan bir salgin hastalik (pandemi) olarak ilan edilen Covid-19, uluslararas ticari
iligkilerin hukuki boyutlarinda 6nemli etkiler ortaya c¢ikardi. S6z konusu pandeminin,
sozlesmelerin kurulmas1 ve ifas1 siireglerindeki etkilerinin yanisira, uyusmazliklarin
coziimlenmesi agsamasindaki usuli konular iizerinde de etkisi olmustur. Bu ¢alismada, tahkim
yoluyla ¢oziimlenen davalar bakimindan durugmalarda c¢evrimi¢i (online) ydntemlerin
kullanim1 konu edilmistir. Uluslararasi uyusmazliklarda tahkim durusmalarinin g¢evrimici
yontemlerle gerceklestirilmesi bakimindan Istanbul Tahkim Merkezi (ISTAC) Cevrimici
Durusma Usul ve Esaslari ile Abu Dabi Ticari Arabuluculuk ve Tahkim Merkezi (ADCCAC)
Tahkim Kurallar1 mukayeseli olarak incelenecektir. ISTAC ¢evrimici durusma igin getirdigi
ozel kurallar1 bulundugu icin, ADCCAC ise, ozellikle Tiirk ve Orta Dogu tabiiyetindeki
sirketlerin tahkim yargilamalariin gerceklestirildigi bir merkez olmasi ve ¢gevrimigi durusmalar
icin ayr1 ve 6zel bir kural icermemesi nedeniyle ¢calismamizda mukayeseli hukuktan 6rnekler

olarak tercih edilmistir.

Uygulanan seyahat kisitlamalar1 nedeniyle birden ¢ok {ilkeden taraf temsilcilerinin,
avukatlarin, hakemlerin, tanik ve bilirkisilerin dahil oldugu tahkim durugmalarinin iilkelerarasi
seyahat sonucunda yiiz yilize yapilmast miimkiin olmamaktadir. Bu nedenle pandemi siiresince
durugmalarin ertelenmesi yerine ¢evrimigi ortamda gerceklestirilmesi i¢in yeni tahkim kurallari
ihdas edilebilecegi gibi mevcut tahkim kurallarinin sagladigi imkanlardan faydalanilmas: da
miimkiindiir. Her iki durumda da gecerli ve icra edilebilir bir tahkim kararinin s6z konusu
olabilmesi i¢in taraflarin anlagmalarina ve usule uygulanan hukuka uygun islemler

gerceklestirilmelidir.

Tahkim usuliine uygulanan hukukun (lex arbitri) sinirlamalarina tabi olmak sartiyla
taraflarin anlasarak c¢evrimi¢i durusma usuliinii belirlemeleri miimkiindiir. Taraflarin

anlagmasinin bulunmamasi halinde ise ¢esitli tahkim kanunlar1 ve kurallar1 hakem heyetine bu

* Tbn Haldun Universitesi Hukuk Fakiiltesi
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belirlemeyi yapma konusunda yetki vermistir. Hakem heyetlerinin dikkat etmesi ve karar
vermesi gereken hususlar arasinda taraflarin iginde bulunduklari farkli zaman dilimleri,
durusmaya katilacaklarin nereden c¢evrimigi uygulamaya erisim saglayacaklari, durugmalarin
gizliliginin saglanmas1 yer almaktadir. ISTAC Cevrimigi Durusma Usul ve Esaslarina gore
hakem heyeti, taraflardan birinin talebi lizerine veya kendiliginden telekonferans veya video
konferans yontemiyle ¢evrimi¢i durusma yapilmasina karar verebilir. ADCCAC Tahkim
Kurallart ise ¢evrimici durusma yapilmasina iliskin 6zel hiikiimler icermemekle birlikte
taraflarin esitligine uygun olmak ve dava ve savunmalarini ortaya koymalarina imkan vermek
sartiyla, durusmalarin gergeklestirilme usulleri konusunda hakem heyetinin yetkili oldugunu
belirtmistir. Hakem heyetinin ¢evrimi¢i durusmaya karar vermesi durumunda durugsmanin
teknik detaylari, sekli, siiresi, taraflarin konusma usulleri, belge ibrazi gibi konularda belirleme
yapmast gerekir. Bunu yaparken de taraflarin hukuki dinlenilme hakkina uygun hareket

edilmesi daha sonra kararin iptal edilmemesi i¢in 6nem arz etmektedir.

Cevrimigi durugmada 6zellik arz eden durumlardan biri de belge sunulmasi ve tanik
ile bilirkisilerin sorgulamalarinin yapilmasidir. Es zamanli olarak belge paylasiminin ve
terciimenin, tutanak yaziminin gergeklestirilebilmesi, tahkim yargilamasindaki tiim belgelerin
oldugu elektronik dosya olusturulmasi gibi hususlarda verilecek kararlar durugsmalarin hukuka
uygun yiiriitiilmesi agisindan 6nemlidir. ISTAC Cevrimi¢i Durugma Usul ve Esaslari durugma
esnasinda belge sunulmasi, tanik veya bilirkisilerin dinlenilmesi i¢in gerekli tedbirlerin alinmasi
konusunda hiikiimler igermektedir. Ornegin durusmaya katilan tanik veya bilirkisinin yiiziiniin
videoda acgikca goriilebilir olmasi gerektigi belirlenmistir. Tanigin veya bilirkisinin yaninda
herhangi bir belge bulunup bulunamayacagina da hakem heyeti karar verecektir. ADCCAC
Tahkim Kurallar1 uyarinca hakem heyetinin durusmanin g¢evrimigi yiiriitiilmesine iliskin
karariyla birlikte bu konularda da karar vermesi gerekmektedir. Belgelerin durugma dncesinde
gonderilmesi, daha sonra veya durugsma esnasinda belge paylasimina izin verilip verilmeyecegi
hakem heyetinin takdirinde olacaktir. Tanik ve bilirkisilerin canli olarak video konferansa
katilmas1 miimkiin olabilecegi gibi video kayitlarinin Onceden alinarak durusmada

1zlenilmesine karar verilmesi de mimkiindiir.

Tiim bu sayilan hususlarin kurumsal tahkim kurallarina, taraflarin anlagmasina ve lex
arbitriye uygun olarak yiiriitiilmesi gegerli bir tahkim kararina ulasmak i¢in gereklidir. ISTAC
Tahkim Kurallarina gore yiiriitiilen bir tahkim i¢in uyusmazligin yerel veya yabanct unsurlu

olmasina gore degismek iizere Hukuk Muhakemeleri Kanunu veya Milletlerarasi Tahkim
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Kanunu’nun hiikiimleri de (lex loci arbitri) ISTAC Cevrimi¢i Durusma Usul ve Esaslarinin
uygulanmasinda g6z Oniinde bulundurulmalidir. ADCCAC tahkiminde ise Abu Dabi
Emirliginin tahkim kanunlar1 ¢evrimi¢i durugsmanin yiiriitiilmesinde uygulanan usullerin

gecerliligi hakkinda belirleyici olacaktir.

Bu teblig kapsaminda baslica su sorular tartigilacaktir:

e Hakem heyetinin tahkim durusmasinin cevrimici olarak gergeklestirilmesine karar
verme yetkisini veren diizenlemeler ve bu yetkiyi kullanma smnirlart nasil
yorumlanacaktir?

e Cevrimici gerceklestirilen tahkim durusmalarinda hukuki dinlenilme hakki neyi ifade
etmektedir?

e Tirk tahkim hukukunda durugsmalarin ISTAC Cevrimi¢i Durusma Usul ve Esaslarina
gore yapilmasi durumunda ortaya ¢ikabilecek itirazlar ve ¢oziim yollari nelerdir?

e Mukayeseli hukuk olarak Abu Dabi tahkim hukukunda durusmalarin ¢evrimigi olarak

gerceklestirilmesine nasil yaklasilmaktadir?

Covid-19 nedeniyle fazlaca basvurulan ancak ilerleyen donemlerde de ‘normal’
durugmalarin yerini standart olarak almasi miimkiin olan ¢evrimi¢i durusmalar tahkim
hukukunun 6nemli ve giincel bir tartismasini olusturmaktadir. Yukarida belirtilen sorular ve
diger ilgili hususlara tebligde mukayeseli hukuk baglaminda cevaplar verilmeye calisilacaktir.
Sonug olarak, bu ¢alismada ¢evrimi¢i durusmalarin 6zellikleri ile bu durusmalarda verilen

kararlarin hukuka uygunluk kriterleri ¢ercevesinde degerlendirilmeleri hedeflenmektedir.

Anahtar Kelimeler: Uluslararas1 Ticari Tahkim, Cevrimi¢i Durusma, ISTAC, Mukayeseli
Hukuk, Hukuki Dinlenilme Hakk1, Usul Hukuku, Uygulanacak Hukuk
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CONDUCTING ONLINE HEARING IN ARBITRATION: EXAMINATION OF
ISTANBUL ARBITRATION CENTRE AND ABU DHABI ARBITRATION CENTER
RULES

Res. Assist. Ahmet DULGER®

Legal aspects of international commercial relations are heavily effected by Covid-19
that is announced by World Health Organization as a pandemic which spread to many countries
all around the world. This pandemic created various affects on the conclusion and performance
of commercial agreements as well as the dispute resolution processes with regard to such
agreements. This Paper is about the online hearing methods to be used in arbitration
proceedings. Istanbul Arbitration Centre (ISTAC) Online Hearing Rules and Procedures and
Abu Dhabi Commercial Conciliation and Arbitration Center (ADCCAC) Procedural
Regulations of Arbitration are examined for comparative law purposes regarding conducting
online hearings in international arbitration. ISTAC has been selected because it just announced
a special procedural rules on online hearing. Even though ADCCAC does not have any special
regulation on online hearing, ADCCAC, where Turkish and Middle Eastern companies resort

their disputes to, has been selected for comparison.

Due to travel restrictions, party representatives, counsels, arbitrations, witness and
experts from various countries may not convene at the same venue for arbitration hearings.
Thus, it is possible to apply the methods of current arbitration rules which are relevant for online
hearings or to create new online hearing rules instead of postponing the hearings during the
pandemic period. Under both circumstances, online hearings must be conducted in compliance
with the agreement of parties and lex arbitri in order to reach a valid and enforceable arbitration

award.

Parties can determine the procedural rules governing online hearings subject to the
restrictions of lex arbitri. In the absence of such agreement between parties, various arbitration
laws and rules authorize the arbitration panels to decide on procedural governance of hearings.
Arbitration panels should take into account and decide on different time zones, logistics and
confidentiality of online hearing. Pursuant to ISTAC Online Hearing Rules and Procedures,

arbitration panel can decide to conduct online hearing through video conference or

* ibn Haldun University School of Law
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teleconference at the request of one party or where it deems appropriate. On the other hand,
ADCCAC Procedural Regulations of Arbitration do not specifically mention online hearing
methods while authorizes the arbitral panel to decide on the procedure of hearings subject to
the compliance with equal footing and fair trial. Upon the decision of arbitral panel on online
hearing, technical details including the form of communication, online application to be used,
duration, sequence of party presentations, document submission must be also decided. Principle
of compliance with the right to be heard his case must be strictly complied in order to avoid an

annulled award at later stages.

Document submission and examination of witness and expert during online hearing
are other points to consider. Concurrent exchange of documents, translation, writing of
transcripts, creating electronic bundle are important for conducting online hearing in
accordance with the applicable law. ISTAC Online Hearing Rules and Procedures provide
specific methods for such necessities of arbitration hearings. For instance, witness or expert
attending an online hearing shall be present in front of the camera with their face clearly visible.
Arbitration panel will decide whether any documents can be made available for the witness or
the expert. Pursuant to ADCCAC arbitration rules, arbitration panel should decide on such
aspects of online hearing to maintain the procedural governance. Panel has the discretion to
allow or avoid document exchange before or during the online hearing. It is also up to the
panel’s decision on live attendance of witness and expert or the presentation of their pre-

recorded video at the online hearing.

All these aspects of online hearing shall be conducted in accordance with applicable
institutional arbitration rules, parties agreement, and lex arbitri in order to reach a valid
arbitration award. Turkish Code of Civil Procedure or International Arbitration Code shall be
taken into account at the arbitration conducted under ISTAC depending on whether the case is
deemed as international or domestic in Turkey. Laws of Emirates of Abu Dhabi will be the

determining laws of validity of arbitration conducted under the rules of ADCCAC.

In this Presentation, following questions will be discussed:
e How should the arbitration regulations giving authorization to arbitration panel on
determining the procedures regarding online hearing and limits of such authorization be
interpreted?

e What does right to be heard mean in online arbitration hearings?
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e What are the possible objections and solutions regarding the conduct of online hearings
under ISTAC Online Hearing Rules and Procedures?
e What are the insights in Abu Dhabi Arbitration Law to online arbitration hearings?
Online hearing in international arbitration, which may be the new norm in the future
of arbitration, is an important and hot topic due to Covid-19 pandemic. Above questions and
more detail will be explained in the presentation with the comparative law analysis. As a result,
the features of online hearing and the validity examination of awards given at such hearing will

be evaluated in this work.

Keywords: International Commercial Arbitration, Online Hearing, ISTAC, Comparative Law,

Right to be Heard, Procedural Law, Applicable Law
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COVID-19 PANDEMi DONEMINDE HOME-OFFICE UYGULAMASINA ILiSKIN
TURK VE ALMAN HUKUKU’NDA MUKAYESELIi BiR DEGERLENDIRME

Doc¢. Dr. Yeliz BOZKURT GUMRUKCUOGLU *

Covid-19 ile miicadele siirecinde dijitallesme 6nemli bir enstriiman halini almis olup,
hem 6zel sektdr hem de kamuda kurumlarin iglevlerini yerine getirebilmesine hizmet eden bir
ara¢ olarak goriilmeye baglamistir. Pandemi Oncesinde de dijital ¢agin imkanlarindan
yararlanarak kismen veya tamamen uzaktan ¢aligma yontemleri kullanilsa da gerek is¢i gerekse

de igverenlerin biiylik bir boliimii bu imkanla ilk defa tanigmstir.

Home-Office ¢aligma Tiirk hukuku ve mukayeseli hukuk bakimindan yeni bir kavram
olamamakla birlikte, pandemi donemiyle birlikte giincel hukuki tartismalarin konusu olmustur.
Zira olagan donemde is gorme edimini igyerinde ifa eden c¢alisanlarin uzaktan calisma
sistemlerine geg¢irilmesiyle, pandeminin ¢aligma hayatinda yarattigi olumsuz etkiler
giderilmeye calisilmistir. Home-office olarak da anilan uzaktan c¢alismanin bu tiirlinde, is
gorme ediminin tamamen veya kismen evden gerceklestirilmesi pandemi doneminde hig
olmadig1 kadar yaygimlagsmigtir. Gerek virilisiin yayilimini azaltmak i¢in uyulmasi gereken
sosyal mesafe kurallarina riayet edebilmek gerekse de sokaga ¢ikma sinirlamalar1 ve ¢alisan
ebeveynler bakimindan okul ve anaokullarmin kapali olmasi sebebiyle ortaya ¢ikan bakim

yiikiimliiliikleri, igverenlerin Home-Office ¢alismaya sicak bakmasini saglamistir.

Elbette her is gorme edimi, isin dogasi ve gereklilikleri gibi ¢esitli nedenlerle isyeri
disinda ifaya elverisli olmayabilir yahut igverence bu yonteme bagvurulmast uygun
bulunmayabilir. Ancak, isin niteliginin uygun oldugu ve bu yonteme basvurulan hallerde de
¢oziime kavusturulmasi gereken ¢ok sayida hukuki soru ve sorunla karsilagiimaktadir.
Calismamizda, Covid-19 donemi 6zelinde, gegici bir sekilde bagvurulan Home-Office ¢alisma
ile sinirli olarak, teblig 6zetimizde yer verilen hukuki soru(n)lara Tiirk ve Alman Hukuku’ndaki
genel prensip ve diizenlemeler ¢ergevesinde 4857 sayili Is Kanunu’nun kapsamindaki is

iligkileri a¢isindan yanit bulunmaya ¢aligilacaktir.

* ibn Haldun Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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Pandemi oncesinde is gorme edimini isyerinde ifa eden bir is¢inin igverenin tek tarafli
karar1 ile Home-Office ¢alismaya gegirilip gecirilemeyecegi konuya iliskin olarak kanaatimizce
yanitlanmas1 gereken ilk sorudur. Bilindigi {izere, lilkemizde birgok isveren ¢alisanlarina bu
hususta bir talimat vermekle yahut agiklama yapmakla yetinmistir. Problemin hukukumuz
acisindan Home-Office galigmaya iliskin mevzuat hiikiimleri, igverenin yonetim hakki ve is
sozlesmesinde esasli degisiklik kavramlari c¢ergcevesinde ele alinmasi gerekmektedir.
Ulkemizde konuya iliskin bir yargi kararina rastlanmamakla birlikte, Almanya’da LAG Berlin-
Brandenburg'un 2018 yilinda verdigi bir kararda, Home-Office ¢alismaya isverenin tek tarafli
karar ile gegilemeyecegi, bunun igverenin yonetim hakkinin sinirimi astigr kabul edilmistir.
Ancak belirtelim ki, pandemi doneminde farkli bir degerlendirme yapilmasi gerektigine iligskin
goriisler ortaya ¢ikmustir. Isyerinin resmi bir makamin karari ile kapatilmasi durumu ayrica
degerlendirilmektedir. Bu kapsamda ¢alisanin karantina altina alinmasi gibi hallerde isverenin
bu yontemle calismayir devam ettirmekle ylikiimli olup olmadiginin da ele alinmasi
gerekmektedir. Iscinin, isverenin talebi yahut onay1 olmaksizin bdyle bir yontemle ¢alismay1

talep edip edemeyecegi de yine bu ger¢evede yanitlanmasi gereken bir diger sorudur.

Konuya iliskin ele alinmasi gereken bir diger dnemli mesele ise isverenin bu baglamda
ortaya c¢ikacak ek ylikiimliiliiklerinin belirlenmesidir. Kural olarak is sozlesmesinde isin
ifasinda kullanilacak arag-gereglerin saglanmasi igverence yerine getirilmesi gereken bir
yiikiimliiliiktiir. Home-Office ¢alisma bakimindan da ayni esas gecerli olmakla birlikte, gerek
bu kapsamda saglanacak ara¢ gerecin belirlenmesi gerekse de is¢inin kendisine ait ara¢ ve
gerecleri igin goriilmesi amaciyla kullanmasi veya ek masraflar yapmasi durumunda igverenden
ayrica bir talepte bulunup bulunamayaca@i problem teskil etmektedir. Isverenin is saghigi ve
giivenligine iligkin yiikiimliiliikkleri bu donemde de devam edeceginden, bu ¢ercevede almasi
gereken tedbirlerin de ayrica belirlenmesi gerekecektir. Kaldi ki, bu halde olas1 risklerin
degerlendirilebilmesi adina igverenin c¢alisanin evine erisim hakki sahibi olup olamayacagi ve

denetim saglayip saglayamayacagi da ¢alismamizda ele alinacak bir bagka sorundur.

Isverenlerin bu donemde karsilastiklari bir diger giicliik ise kisisel verilerin
korunmasina iliskin mevzuattan kaynaklanan yiikiimliiliikklerin Home-Office ¢alisma agisindan
da yansimalar1 olmasidir. Zira isveren isyerinde oldugu gibi veri gilivenliini saglama
yiikiimliligl altindadir. Bu baglamda ortaya ¢ikabilecek hukuki sorunlar, Kisisel Verilerin

Korunmasi Kanunu ve GDPR c¢er¢evesinde ele alinacaktir.
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Home-Office ¢aligma sisteminin is¢i ve igverenler acisindan yararlarimin yani sira
cesitli olumsuzluklar1 da bulunmaktadir. Isverenler agisindan ortaya ¢ikan arag-gerec temini, is
saglig1 ve giivenligi yiikiimliiliikleri ile kisisel verilerin korunmasina iliskin ytikiimliiliiklerden
dogan olumsuzluklar karsisinda, calisanlar bakimindan ¢alisma saatlerinin belirsizlesmesi,
ulagilamama hakkina riayet edilmemesi, tatil giinlerinde dahi isveren tarafindan is verilmesi,
sosyal yagamdan izolasyon, aile ve bakim yiikiimliiliikkleri ile ¢calisma hayatinin i¢ ige gegmesi

gibi olumsuzluklar s6z konusudur.

Tebligimizde ele alinmasi diisiiniilen bir diger husus, “uzak ekipler” (Remote -Teams)
halinde ¢aligmanin yoneticiler ve calisanlar agisindan ortaya ¢ikaracagi giicliikler ve buna bagh
olarak ortaya g¢ikacak problemlerdir. Bu cergevede igverence denetim amaci ile elektronik
gbzetim yOntemlerine basvurulmasi, ¢alisanlardan ek raporlar talep edilmesi yahut ¢alisan
motivasyonunu artirici bir uygulama olarak ¢alisana hedefler belirleyerek karsiliginda 6demeler

yapilmasi gibi hallerin de degerlendirilmesi gerekmektedir.

Sonug olarak, tebligimizde 6zetle yukarida yer vermis oldugumuz hukuki sorun ve
sorular, hukukumuz agisindan degerlendirilecek olmakla birlikte, Alman Hukuku’nda ileri
siiriilen Ogreti gorlisleri ve mahkeme kararlar1 ile mukayese etmek suretiyle ¢oziimler

gelistirilmeye calisilacaktir.

Anahtar Kelimeler: Home-Office, evde tele ¢calisma, uzak ekipler, veri giivenligi, is

saglig1 ve giivenligi
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A COMPARATIVE EVALUATION FOR HOME - OFFICE WORKING SYSTEMS IN
COVID-19 PANDEMIC PERIOD WITH REGARD TO TURKISH AND GERMAN
LAW

Assoc. Prof. Yeliz BOZKURT GUMRUKCUOGLU *

Digitalization becomes an important instrument during the period of global struggling
against Covid-19 outbreak, while it has been regarded as a great service for maintaining the
functionality of organisations in both private and public sectors. Although before pandemic,
remote working systems has been used partially or fully by some organisations benefiting from
the opportunities served by the digital era, most of the employees and employers have been

acquainted with these opportunities for the first time.

Though home-office working system is not a newly introduced notion in Turkish Law
or Comparative Law, it has been the subject of recent legal discussions with the emerging
pandemic period. For as much as the negative impacts of pandemic on business life are being
tried to be eliminated by the adaptation of the working systems for employees who were
performing in the workplace, into remote working systems. In this type of remote working
systems, which can also be named as home-office system, it became very common in the
pandemic period, than it has ever been, to perform the service fully or partially at home. In
order to comply with social distance rules for slowing down the spread of the virus, to comply
with the curfew restrictions, and the duty of care for working parents as the nurseries and

schools has been closed, has provided employers to lean on home-office working systems.

Naturally, for various reasons such as the nature of the requirements of the works, not
every type of service is suitable to be performed outside the working area or not every employer
may find it convenient to apply for such method. In cases where this method is applicable,
various legal issues and questions requiring solution and answers may be encountered as well.
In our paper, we will try to provide answers to the legal issues defined in the abstract of our
paper within the framework of the general principles and regulations in Turkish and German
Law and the business relations in the context of Labor Law no 4857, with being limited to
temporarily applied home-office working system specifically during the Covid-19 pandemic

period.

* ibn Haldun University School of Law Faculty Member
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The first question to be answered in our review will be the applicability of the unilateral
decision of the employer to engage the employee who was performing his duty at the working
area before pandemic, to home-office working system. As it is well known, most of the
employers have let off with an instruction or an annotation in this respect. Juristically, the
problem needs to be handled with respect to the legal provisions regarding home-office working
system, the right to govern for the employer and the concept of substantial amendment in the
business contract. There has been no adjudication in our country. However in Germany, in 2018
a court decision of LAG Berlin-Brandenburg says that the employer may not engage the home-
office working system with unilateral decision and that this exceeds the limitations of governing
right of the employer. However, it is crucial to state that there has been other thoughts related
to the need for a different approach within the pandemic period. The closing of the workplace
with the decision of a legal authority, is being evaluated in a different manner. It must be
considered in this context whether the employer is obliged to maintain the work with this
method or not, in case the employee is put under quarantine. Another question is whether the
employee is entitled to apply for working in such a method without the consent or application

of the employer, or not.

Another important issue requiring to be considered is the determination of additional
obligations of the employer. In principle, with regard to the contract of employment, providing
the necessary equipment for the employee to perform the service is an obligation of the
employer. This is also applicable in home office working method. Additionally, either defining
the equipment that will be provided within this period or deciding whether the employee may
claim any compensation for the usage of his/her own equipment and for the expenses, will
constitute a problem. Because the obligations of the employer regarding occupational safety
will persist in this period, it will also be required to define the related precautions in this context.
Moreover, it is becoming another issue that will be considered in our paper that whether the
employer will have the right or not to have access to the employee’s home in order to evaluate

the potential risks and whether he/she will be able to audit.

Another difficulty being encountered by the employers within this period is the fact
that in terms of home-office working system there are reflections of obligations arising from
legislation related to the law on the protection of personal data. Because, as in the workplace
the employer has the obligation to provide data protection. The legal issues in this context will

be handled within the framework of Law on the Protection of Personal Data and GDPR.

63



There are also some downsides of home-office working system apart from its upsides
for the employer and the employee. For the employer’s side the emerging obligations of the
employer such as providing the necessary equipments, occupational safety obligations, and the
downsides emerging from the obligations arising from legislation related to Law on the
Protection of Personal Data, becomes an issue. And for the employee’s side the uncertainty of
working hours, violation of the right of inaccessibility being assigned for work even in public
holidays, isolation from social life, overlapping of work-life with family obligations and duty

of care becomes an issue as downsides.

In our paper, another issue that will be handled is the difficulties emerging from
working as “Remote — Teams” with regard to executives and employees and correspondingly
the problems that will arise. Within this framework, it is also needed to evaluate circumstances
such as applying electronic monitoring systems for supervision purposes, requiring additional
work reports from the employee or paying bonuses in return for achieving targets defined in the

period as a motivation improvement practice.

Conclusively, in our paper, the questions of law and legal issues summarized above
will be evaluated with respect to our law, and besides solutions to these issues will be seeking
by way of making comparisons with the proposed opinions of the doctrine in German Law and

court decisions.

Keywords: Home-Office, telework at home, remote — teams, data security,

occupational health and safety
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SALGIN HASTALIKLARIN MAAS VE UCRETLERIN HACZINE ETKISi

Doc¢. Dr. Cumhur RUZGARESEN *

I-MAAS VE UCRET HACZI

Maas, bor¢lunun gergek ve tiizel kisilerden veya resmi ve resmi olmayan kuruluglardan
hizmet iliskisi nedeniyle aldig1 paralar ve sagladigi iratlardir. Ucret ise, yapilan bir hizmetin
karsilig1 olarak, isveren veya li¢iincii kisilerce is¢iye saglanan ve para veya parasal degeri
bulunan menfaatlerden olusan gelire denilir. Maas ve iicretlerin haczi IIK m. 355’te
diizenlenmis olup, niteligi ve uygulanmasi1 bakimindan genel haciz uygulamalarindan farklilik
arzetmektedir. Bir defa, haczin siireklilik arzetemeycek sekilde tek bir islemle yapilmasi
gerekir. Ornegin istisnai durumlar hari¢ icra miidiirii her giin bor¢lunun isyerine giderek haciz
yapamaz. Kural olarak bor¢lunun mallar1 ve halihazirda dogmus alacaklar1 haczedilir. Buna
karsilik gelecekte dogacak alacaklarin haczi istisnai bir durumdur. Bu istisnai durumlar arasinda
maas ve Ucret haczi de bulunmaktadir. Maas ve lcretler gelecekte dogduklarindan, bunlara
iliskin hacizler de kendisini tekrarlama 6zelligine sahiptir. Haciz i¢in maas ve {icretin devletten

veya ozel sektorden alinmasinin bir énemi yoktur (IIK m. 355/1).

Normal bir haciz kararin1 icra miidiirii verir ve bu karar dogrultusunda haciz iglemlerini
gerceklestirerek haczi tamamlar. Buna karsilik maas ve iicret haczinde icra miidiirii hacizle ilgili
biitiin islemleri yaptiktan sonra, haczin infazi, icra miidiirii adina bor¢lunun calistig1 yerde
bulunan ve dairesinin bu yoldaki tebligini alan kanuni muhatap tarafindan yerine getirilir. Bu
kanuni muhatap, maas ve {lcretten yaptig1 kesintileri icra dairesinin hesabina yatirmak
zorundadir. Maas ve licret kesintisi yapacak olan muhatabin gorevi bununla sinirli olmayip,
ayrica bor¢lunun maas ve iicretinde veya memuriyetinde veya hizmet akdinde meydana gelen
degisiklikleri de icra dairesine bildirmesi gerekir. S6z konusu kisinin kanun tarafindan belirtilen
yiikiimliiliikleri yerine getirmemesi halinde, kesmedigi veya gondermedigi paralar kendi maag

ve mallar1 haczedilerek tahsil edilir. Bunun igin bir mahkeme kararina ihtiyac yoktur (1IK. 356).

" Lefke Avrupa Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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Kanun koyucu tek gecim kaynaginin maas veya iicret olmasi ihtimalini dikkate alarak
bor¢luyu korumak istemis ve bunun igin iki koruma 6nlemi dngérmiistiir: Bu dnlemlerden
birincisi, maas ve iicretlerin kismen haczedilebilecegidir (IIK m. 83). Memur maasinda haciz
orani en az %, en fazla ise bor¢lu memurun kendisinin ailesinin ve yardim ve korumakla
yiikiimlii oldugu kimselerin ge¢imi, saglik ve egitim ihtiyaglara yetecek olan miktardir. Isci
ayliginda ise bu miktar en fazla ¥4’iir (IK m. 35/1). Maas ve iicrette haczedilecek miktarmn
belirlenmesinde icra miidiiriine takdir hakki tanmmustir. Ikinci dnlem ise, maas ve iicrete birden
fazla alacakli tarafindan haciz konulmasi halinde, IIK m. 100 anlaminda hacze istirakin
miimkiin olmamasidir. Buna gore maas ve licretlere yonelik birden fazla haciz varsa, bu hacizler
siraya konulur (1K m. 83/2). Dolayisiyla maas ve iicretlerin haczine istirak miimkiin degildir.
Kanun koyucunun maas ve iicretlerin sadece kismi olarak haczine imkan vermesi ve bu
hacizlere istiraki yasaklamasinin nedeni, maas veya aylikla ge¢inen memuru veya is¢iyi sosyal

ve ekonomik olarak korumaktir.

II-SALGIN HASTALIKLARIN MAAS VE AYLIK HACIZLERIYLE iLiSKiSi

Salgin hastalik veya diger ifade ile pandemi, diinyada eszamanli olarak ¢ok yaygin bir
sekilde ve ¢ok fazla sayida insani1 tehdit eden bulasici hastaliklara denilir. Bu tiir hastaliklarin,
iilke sagligi, ekonomileri ve kurumlarin isleyisi lizerinde yikici etkileri mevcuttur. Kanun
koyucu salginlarin bu tiir sonuglara sebep olma ihtimalini dikkate alarak [IK m. 330 ‘u
diizenlemigtir. Bu hiikkme gore salgin hastalik, umumi bir musibet veya harb halinde
Cumhurbagkani karariyla memleketin bir kisminda veya bazi iktisadi ziimreler lehine muayyen
bir miiddet i¢in icra takipleri durdurulabilir. Ancak bu diizenleme iilkemizde ilk kez
uygulandigindan, bu konuda ne doktrinde yazilmis bir makale ya da monografi ne de dogrudan
bu konu ile ilgili Yargitay ictihatlari bulunmaktadir!. Fakat 11 Mart 2020 tarihinden itibaren
Tiirkiye’de yayilmaya baslayan Covid 19 salgini nedeniyle bu diizenleme dogrultusunda
¢ikarilan 22.03.2020 tarihli “Icra Ve Iflas Takiplerinin Durdurulmas1 Hakkinda Karar”
bashkh Cumhurbaskanligi Karari’nin 1. maddesi de “ COVID-19 salgin hastaliginin iilkemizde
vayumasin onlemek amaciyla alman tedbirler kapsaminda; bu Kararin yiiriirliige girdigi
tarihten 30/4/2020 tarihine kadar, nafaka alacaklarina iliskin icra takipleri hari¢ olmak iizere,
yurt genelinde yiiriitiilmekte olan tiim icra ve iflas takiplerinin durdurulmasina ve bu ¢ercevede

taraf ve takip islemlerinin yapilmamasina, yeni icra ve iflas takip taleplerinin alinmamasina ve

! Pekcanitez, Hakan: 2279 sayih Cumhurbagkani (Fevkaldde Miihlet) Kararinin Degerlendirilmesi
(https://blog.lexpera.com.tr/2279-sayili-cumhurbaskani-kararinin-degerlendirilmesi/, E.T. 13.05.2020).
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ihtiyati haciz kararlarimin icra ve infaz edilmemesine karar verilmistir” seklindedir. Bu

karardan hemen sonra ayni dogrultuda ¢ikarilan 7226 sayili Kanun ile gecici 1. maddeye yer

verilmistir. Bu gecici maddenin 1. fikrasinn ilgili “b” bendi “...2004 sayili Icra ve Iflas Kanunu
ile takip hukukuna iliskin diger kanunlarda belirlenen siireler ve bu kapsamda hakim veya icra
ve iflas daireleri tarafindan tayin edilen siireler,; nafaka alacaklarina iliskin icra takipleri harig
olmak iizere tiim icra ve iflas takipleri, taraf ve takip islemleri, yeni icra ve iflas takip
taleplerinin alinmasi, ihtiyati haciz kararlarimin icra ve infazina iliskin islemler 22/3/2020 (bu

tarih dahil) tarihinden, itibaren 30/4/2020 (bu tarih dahil) tarihine kadar durur” seklindedir.

Bu diizenlemeler dikkate alindiginda haciz dahil biitiin cebri icra islemlerinin durmasi
gerekir. Burada normal hacizler bakimindan bir tartisma mevcut degildir. Ancak maas ve licret
hacizleri bakimindan bazi tartismalarin oldugunu belirtmek gerekir. Zira, bu diizenlemelerden
hemen sonra, Adalet Bakanlig1 icra Isleri Daire Baskanligi, Hazine ve Maliye Bakanlig
(Muhakemat Genel Miidiirliigli)’nin icra dairelerine gondermis oldugu 02.04.2020 tarihli
yazida maas hacizlerinin devam etmesinin ve maas kesintilerinin yapimasinn Icra ve Iflas
Takiplerinin Durdurulmasina Dair 2279 sayili Cumhurbaskant Kararina ve ve 7226 sayil
Kanun’a aykirilik olusturmayacagim bildirmigtir. icra daireleri de bu goriis dogrultusunda
izerine haciz konulmus maas ve iicretlerden kesinti yapmaya devam etmislerdir. Doktrindeki
bir goriise gore, Icra Isleri Daire Baskanligi’'nin icra dairelerinin veya bu yonde islem
yapacaklarin nasil davranmasi ve islem yapmasi gerektigine yonelik agiklamasi bir yetki agimi
oldugu gibi, kanuna ve konuyla ilgili yerlesik Yargitay kararlarma da agikca aykiridir. Bu
goriige gore, iizerinde haciz bulunan maas ve iicretlerden yapilan kesintinin de durdurulmasi
gerekir’>. Benzer bir diger goriise gore ise yapilan bu diizenlemeler nedeniyle icra
takipleri ve takip islemleri durdugu i¢in, maas {iizerindeki haciz durmali ancak kesinti
yapilmamalidir’. Doktrindeki karsi goriise gore ise, 20 Mart 2020 tarihinden once
gonderilmis olan ve itiraz edilmeyerek ya da kabul edilerek kesinlesmis ve ddeme yapilmis olan
haciz ihbarnameleri bakimindan, 20 Mart 2020°den sonra bir 6deme (kesinti) yapilmasi
gerekiyorsa, bu 6demeye devam edilmelidir. Bu konuda is¢i alacaklari bakimindan da bir

farklilik olmamalidir. Ciinkli kanun imtiyazl alacaklar bakimindan bir farklilik getirmemistir.

2 Ozekes, Muhammet: 7226 Sayili Kanunun (ve 1IK m. 330’un) Agik Hiikmii ile Agik Yargitay Kararlarina
Ragmen Adalet Bakanlig1 Icra isleri Daire Baskanliginin Maas Kesintilerine Iliskin Goriisii Hukuka, Kanuna ve
Yargitay  Igtihatlarma  Agikga  Aykiridir  (https://blog.lexpera.com.tr/adalet-bakanligi-icra-isleri-daire-
baskanliginin-maas-kesintilerine-iliskin-gorusu-hukuka-aykiridir/, E.T.13.05.2020).

3 Uyar, Talih: 2279 Say1li -“Icra Ve iflas Takiplerinin Durdurulmasina” iliskin- Cumhurbagkanligi Karar1 ile 7226
Sayili Kanun’un Diisiindiirdiikleri (https://app.e-uyar.com/blog/index/27bd3629-c7e9-42a1-8a20-f328479cf134,
E.T. 13.05.2020).
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Iscinin iicretine 20 Marttan 6nce usuliine uygun olarak haciz ihbarnamesi ile haciz konulmus

ve kesinlesmis ise, 20 Marttan sonra da bu kesintiler yapilip icra dairesine 6denmelidir?.

Yukarida da belirtildigi iizere Yargitay ’in salgin hastaligin maas ve ticret haczine etkisi
seklinde bir igtihadr yoktur. Ancak benzer durumlarla ilgili kararlari mevcuttur. Bu kararlardan
bir tanesi “... maas ve ticret haczine sebep olan karar Yargitay 'ca bozuldugu takdirde, haciz
kaldirilmamali ancak, bir muhafaza islemi olan maas ve iicret kesilmesi durdurulmalidwr. O
halde, Mercice sikdyetin bu boliimiiniin yukaridaki ilkelere gore sonuglandiriimas: gerekirken,
kesintiye devam edilerek paranin veznede biriktirilmesine ve alacakliya 6denmemesine karar

verilmesi isabetsizdir” seklindedir’.

Kanaatimizce maas haczi, gelecege yonelik olarak yapilan bir cebri icra islemi olup,
bor¢ sona erinceye kadar tekrarlanma oOzelligine sahiptir. Bu nedenle maas haczi, igverene
yiikletilmis bir koruma 6nlemi degildir. Ayrica burada bor¢ kisim kisim ddenmekle birlikte,
borcu taksitle 6deme taahhiidiine benzer bir islem de bulunmamaktadir. Haciz islemi ile
haczedilen maastan fiilen kesinti yapmak farkli islemlerdir. Isverenin yaptig1 kesinti, icra
dairesinin yaptig1 haciz nedeniyledir. Bor¢luya maas her tahakkuk ettirildiginde haciz islemi
otomatik olarak tekrarlanmaktadir. Dolayisiyla 7226 sayili Kanun’un ve Cumhurbaskani
Karari'nin mevcut maag hacizlerini ve bu haciz nedeniyle yapilan kesintileri durdurmasi gerekir.
gelmektedir. Cumhurbaskanligi Karari’nin ve bu kanunun ¢ikarilma amaci, borglulart bu
olaganiistii siiregte korumaktir. Maas veya iicret alan bor¢lularin bu koruma disina ¢ikarilmast,

s6zkonusu diizenlemelerin ¢ikarilma amaciyla bagdasmaz.

Anahtar Kelimeler: Maas ve licret haczi, salgin hastalik, [IK m. 330, IIK m. 83, miistakbel

alacaklar

4 Pekcamitez, Hakan: 2279 sayili Cumhurbaskani (Fevkaldde Miihlet) Kararmin Degerlendirilmesi
(https://blog.lexpera.com.tr/2279-sayili-cumhurbaskani-kararinin-degerlendirilmesi/, E.T. 13.05.2020).

5 12. HD, T. 25.3.2002, E. 2002/4914, K. 2002/6070, https://www.lexpera.com.tr/, E.T. 13.05.2020; Benzer
kararlar a “ 8. HD, E. 2013/5974, K. 2013/9986, T. 25.6.2013”, ” 8. HD, E. 2015/15192, K. 2017/17169, T.
20.12.2017, https://www.lexpera.com.tr/ »”; 12. HD, T. 07.12.2015, E.2015/21790 K.2015/30722,
https://www .kararara.com/forum/viewtopic.php?t=229073” 6rnek olarak verilebilir.
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THE EFFECT OF EPIDEMIC DISEASES ON THE GARNISHMENT OF SALARY
AND WAGES

Assoc. Prof. Camhur RUZGARESEN *

I- GARNISHMENT OF SALARY AND WAGES

Salary is the money that the deptor receives from the natural and legal persons or
formal and informal institutions due to the service relationship and the revenue it provides.
Wage, on the other hand, is called income, which consists of benefits provided by the employer
or third parties to the worker in exchange for a service provided that has money or monetary
value. Garnishment of salary and wages are arranged in Article 355 of Code of Execution and
Bankruptcy (CEB) and differs from general garnishee practices in terms of quality and
implementation. Once, garnishment should be done in a single operation, without any
continuity. For example, except for exceptional circumstances, the bailiff cannot go to the
workplace of the debtor every day to garnishee. As a rule, the debtor's property and the claims
are distrained. On the other hand, garnishment of dormant claims is an exceptional situation.
These exceptional situations include salary and wage garnishment. Since salaries and wages are
born in the future, garnishment related to them also have the feature of repeating itself. It does
not matter whether salary and wages are taken from the state or private sector for impoundment

(CEB Article 355/1).

The bailiff makes a normal garnishment decision and completes the procedures with
this decision. On the other hand, after all the transactions related to the salary and wage
foreclosure are operated by the bailiff, the execution of the garnishment is performed by the
legal interlocutor on behalf of the bailiff, who is located at the place where the debtor is working.
This legal interlocutor has to deposit the deductions rom salary and wages into the account of
the execution office. The duty of the interlocutor, who will deduct salary and wage, is not
limited to this, and the debtor must notify the enforcement office of any changes in the salary
and wage or the employment contract. In case the person in question does not fulfill the
obligations specified by the law, the money he does not cut or send is collected by garnishment

of his own salary and property. There is no need for a court decision for this (CEB Article 356).

* Lefke Avrupa University School of Law Faculty Member
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The legislator wanted to protect the debtor, taking into account the possibility of
salaries or wages as the only means of source of living and for this purpose, two protection
measures were envisaged. The first is that salaries and wages can be partially seized (CEB
Article 83). The rate of garnishment in the salary of officer is at least 4, and the most is the
amount sufficient to provide for the health and education needs of the debtor officer himself
and his family. In workers' pensions, this amount is at most 4. In determining the amount to be
seized in wages and salaries, bailiff has the judicial discretion. The second measure is, if more
than one creditor is placed in wages and salary, in the sense of CEB Article 100, it is not possible
to participate in garnishment. Accordingly, if there are more than one lien for salaries and
wages, these are put in order (CEB Article 83/2). Therefore, it is not possible to participate in
the garnishment of salaries and wages. The reason why the lawmaker allows only partial
garnishment of salaries and wages and prohibits participation in these lien is to protect the

officer or worker who has a salary or pension, socially and economically.

II-THE RELATIONSHIP BETWEEN EPIDEMIC DISEASES AND THE
GARNISHMENT OF SALARY AND WAGES

Epidemics or, in other words, pandemics are referred to infectious diseases in the world
that threaten a large number of people. Such diseases have devastating effects on the country's
health, economies and the functioning of institutions. Taking into account the possibility of
outbreaks, the lawmaker has regulated the CEB 330. According to this provision, in case of an
epidemic disease, a common calamity or a war, execution proceedings can be stopped for a
certain period of time in a certain part of the country or in favor of some economic zones by the
decision of the president. However, since this regulation was applied for the first time in our
country, there is neither an article or monograph written in the doctrine nor the High Court of
Appeal practices directly related to this issue. Due to the spread of the Covid 19 epidemic in
Turkey starting from the date of March 11, 2020, Presidential Adjudgement dated 22.03.2020
Article 1 "Decision on Suspension of the Execution and Bankruptcy Proceedings" issued
‘Within the scope of the measures taken to prevent the spread of COVID-19 epidemic disease
in our country;, From the date of entry until 30/4/2020, all execution and bankruptcy
proceedings, which are being carried out throughout the country, excluding execution
proceedings related to maintenance creditors, have been stopped and no requests for new
enforcement and bankruptcy proceedings have been accepted and it was decided not to enforce

’

and execute garnishment decisions.”.
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Immediately after this decision, Temporary Article 1 was included with the Law No.
7226 enacted in the same direction. The b subparagraph of paragraph 1 in the temporary article
“... The periods determined in the Execution and Bankruptcy Law No. 2004 and other laws
related to the follow-up law and the periods determined by the judge or enforcement and
bankruptcy offices in this context; all enforcement and bankruptcy proceedings, party and
follow-up transactions, receipt of new enforcement and bankruptcy follow-up requests,
proceedings related to enforcement and execution of proceedings related to maintenance
creditors, including 22/3/2020 (including this date) will stop until 30/4/2020 (including this
date) .

With this adjudgement, all enforcement proceedings, including garnishment, must
stop. There is no discussion here in terms of normal garnishments. However, it should be noted
that there are some controversies regarding salary and wage garnishments. Because,
immediately after these arrangements, in the letter dated 02.04.2020 sent to the enforcement
offices of the Ministry of Justice, Department of Enforcement Affairs, the Ministry of Treasury
and Finance (General Directorate of Procedure); It is clear that salary garnishment will
continue, and that the continuation of other salary garnishments for other reasons and the
deduction of salary cuts will not constitute a violation of the Presidential Decree No. 2279 and
the above-mentioned legal regulations. In line with this view, enforcement offices continued to
deduct salaries and wages on which lien was placed. According to an opinion in the doctrine,
the opinion statement of the Department of Enforcement Affairs about how the executive
offices or those who will act in this direction should behave and take action is clearly contrary
to the law and to the established High Court of Appeal decisions on the matter. According to
this view, the deduction made from salaries and wages with lien must also be stopped.
According to another similar opinion, due to these arrangements, the execution proceedings and
follow-up processes stopped, no cut should be made in the salary. However, the lien on the
salary should not be removed, deductions should not be made. According to the opposing
opinion in the doctrine, if a payment (deduction) is required after 20 March 2020 in respect of
the foreclosure notices sent before 20 March 2020 and which were finalized and paid with no
objection or acceptance, this payment should be continued. There should be no difference in
this regard in terms of workers' receivables. Because the law did not make any difference in
terms of privileged receivables. If the worker's wages were duly imposed with the notice of
foreclosure before March 20, and if it was finalized, these deductions should be made after 20

March and paid to the enforcement office.
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As stated above, the High Court of Appeal has no decision on the effect of the epidemic
on the salary and wage lien. However, there are decisions regarding similar situations. One of
these decisions is “.. If the decision that causes salary and wage attachment is broken by the
High Court of Appeal, garnishment should not be removed, but salary and wage cut, which is a
retention procedure, should be stopped. In this case, while this part of the complaint should
conclude according to the above principles, it is not correct to decide to save money at the cash

desk and not to pay the creditor by continuing the cut. ”.

In our opinion, salary garnishment is a compulsory execution process made for the
future and has the feature of being repeated until the debt ends. Therefore, salary garnishment
is not a protection measure imposed on the employer. In addition, although the debt is paid
partially, there is no transaction similar to the commitment to pay the debt in installments.
Making a real deduction from the garnished salary and the garnishment process are different
procedures. The deduction made by the employer is due to the garnishment made by the
execution office. Every time the debtor is accrued, the garnishment process is automatically
repeated. Therefore, the President's Adjudgement must halt existing salary garnishments and
deductions due to this process. In addition, many people lose their jobs due to the epidemic and
their salaries or wages decrease. The purpose of the Presidential Adjudgement is to protect
debtors in this extraordinary course. Excluding debtors who receive salaries or wages from this

protection is incompatible with the purpose of making that adjudgement.

Keywords: Garnishment of salary and wages, epidemic disease, Code of Execution and

Bankruptcy Article 330, Code of Execution and Bankruptcy Article 83, future debts
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KORONAVIRUS SALGINI NEDENIiYLE SOKAGA CIKMA YASAKLARININ
UCRET ODEME BORCUNA VE TELAFi CALISMASINA ETKILERI

Dr. Hasan KAYIRGAN *

Ulkemiz ve tiim diinyanin maruz kaldigi Koronaviriis (Kovid -19) salgimi nedeniyle
uygulanan tedbirlerden biri de sokaga ¢ikma yasagidir. Bu baglamda isin durmasi ve is¢i
tarafindan ig gorme borcunun yerine getirilememesi gibi olusan nedenler Koronaviriis
Salgiminin zorlayici neden sayilip sayilmayacagi sorusunu giindeme getirmektedir. Zorlayici
neden kavrami Ozel hukukta sik¢a kullanilmakta ve sorumluluk hukukunda bor¢lunun
sorumlulugunu ortadan kaldirmaktadir. Ancak Zorlayici neden kavramina iliskin olarak yapilan
tek yasal tanim Kisa Calisma Yonetmeliginde bulunmaktadir. Buna gore; Zorlayict neden:
isverenin kendi sevk ve idaresinden kaynaklanmayan, énceden kestirilemeyen, bunun sonucu
olarak bertaraf edilmesine imkdn bulunmayan, gegici olarak ¢aligsma siiresinin azaltiimasi veya
faaliyetin tamamen veya kismen durdurulmasi ile sonuglanan dissal etkilerden kaynaklanan

donemsel durumlart ya da deprem, yangin, su baskini, heyelan, salgin hastalik, seferberlik gibi

durumlari ifade etmektedir (m. 3/1-h).

Zorlayict nedenin ayirt edici unsurlarindan biri de haricilik unsurudur. Olagantistii olay
bor¢lunun hakimiyet alanimin disindan bir sebeple meydana gelmelidir. Diger bir deyisle
zorlayict nedene sebep olan olayin distan gelmesi, kisinin faaliyet alan1 —hakimiyet alani-
disinda gerceklesmesi, isletmeye yabancilik unsurunu barindirmasi gerekmektedir. Bu nedenle
zararin siriiciniin bedeni veya ruhi arizasindan kaynaklanmasi halinde veya aracin eksikligi
gibi hallerde haricilikten bahsedilemez. Haricilik unsuru ile zorlayici neden sel, kayanin
diismesi, yildirim diismesi, heyelan gibi bir doga olayindan veya yasal bir diizenlemeden

kaynaklanabilir. Hatta insani davraniglar da boyle bir etkiyi gosterebilir.

Aciklanan hususlar 1s181inda zorlayict nedeni, sorumlu veya borglunun faaliyet alam
disinda meydana gelen, borcun ihlaline kaginilmaz bir sekilde yol acan ve s6z konusu olayin
ongoriilmesi miimkiin olmayan olaganiistii haller olarak tanimlamak miimkiindiir. Koronaviriis
Salgim1 ve buna bagh olarak ortaya ¢ikan sokaga ¢ikma yasaklari isin yerine getirilmesini

engelleyen bir zorlayici neden 6zelligine sahiptir.

* Erciyes Universitesi Hukuk Fakiiltesi
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Zorlayict neden ve buna benzer umulmayan hal, olaganiistii hal, imkansizlik kavramlarina
Borglar Hukukunda yer verilmis iken zorunlu neden kavrami kullanilmamistir. Is Kanunlarinda

ise fazla ¢alisma ve telafi calismasinda ayrica zorunlu neden ifadesine yer verilmistir.

Zorunlu nedenler, sadece yenilmez halleri degil, giicli nedenler olarak Ongdriilen
olagantistii olaylar, beklenmedik olaylar veya umulmayan olaylar1 da kapsamaktadir. Zorunlu
nedenler, genel olarak igyerinde isin durmasina, normal ¢alisma siirelerinin altinda
calisilmasina veya tamamen tatil edilmesine neden olan durumlar seklinde tanimlanmistir. Bu

bakimdan zorunlu nedenlerin zorlayici nedenlerin tizerinde bir kavram oldugu belirtilmektedir.

Agiklananlar 1s181inda zorunlu nedenleri, isverenden beklenen mutat tedbirleri asan acil
veya olaganiistii nitelikte olan, taraflarin bir etkisinin bulunmadig1 (kusurunun bulunmadigi) ve
isyerinin durmasima sebebiyet veren haller olarak tammlamak miimkiindiir. Is Hukuku
bakimindan zorunlu nedenlerin unsurlari su sekilde siralanabilir:

1. Isverenden beklenen mutat tedbirleri asan acil veya olaganiistii durumlarin mevcut
olmasi,

2. Taraflarin bir etkisinin bulunmamasi,

3. Isin durmasina sebebiyet vermesi gerekmektedir.

Acil tanimindan kastedilen derhal miidahale edilmemesi halinde telafisi giic durumlarin
olugsmasi anlagilmalidir. Ayn1 zamanda olaylar, aniden ve hizli bir sekilde cereyan etmelidir.

Acil veya olaganiistii hallerin ortak 6zelligi bu hallerde isverenin olagan tedbirlerle s6z
konusu durumu bertaraf edememesi ve aynm1 zamanda isveren tarafindan Ongoriilemez

olmasidir.

Zorlayici nedenler i¢in aranan kusursuzluk ilkesi zorunlu nedenler i¢in de aranmalidir.
Olay isverenin kasti veya ihmali hareketinden kaynaklanmissa bu takdirde acil durumdan

bahsedilemeyecektir.

Is Kanunu’nda zorunlu nedenlere dayanarak fazla ¢alisma veya telafi calismasi yapilmasi
ihtiyac1 isin durmasi sebebine baglanmaktadir. Bu nedenle Is Hukuku baglaminda zorunlu
nedenin isin durmasma da neden olmasi gerekmektedir. Isin durmasi isyerinde zorunlu
faaliyetlerin engellenmesi olarak algilanmalidir. Isin durma siiresi onemli olmamakla birlikte

gegici olmalidir.

Bir s6zlesmede borg¢lunun ifasi taraflarin kusuru bulunmaksizin imkansizlagsmis ise borglu
borcundan kurtulur, ancak ayni zamanda genel imkansizlik hiikiimleri nazara alindiginda iicret
hakkini da kaybeder. Is Hukukunda ayni ilkenin uygulanmas: halinde ise bu durum 6zellikle

is¢i acisindan olumsuz sonuglar dogurur. Bu nedenle zorlayici nedenle isin yerine getirilmesi
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miimkiin olmadigindan iscinin iicret kaybinin telafi edilmesi amaciyla Is Kanunu uyarinca
is¢inin zorlayici nedenlerle calisamadigi siireler i¢in yarim iicret 6denecegi hiikiim altina
alinmustir (m. 40). Is hukukunda gecerli olan bir is karsiliginda {icretin ddenecegi kuralinin
istisnasini Is Kanunu m. 40 olusturmakta ve isin yerine getirilmemesi bir zorlayic1 nedenden

kaynaklantyorsa igveren bir hafta siire boyunca yarim ticret demekle yiikiimli tutulmaktadir.

Ucretin ddenmesi igin zorlayict nedenin kimin risk sahasinda olustufunun &nemi
bulunmamaktadir. Buna gore gerek isciden kaynakli zorlayict nedenlerle isin yerine
getirilememesinde gerekse isverenden kaynakli imkansizlik hallerinde bir hafta boyunca

igverenin yarim ticret 6deme yiikiimliiligli bulunmaktadir.

Isverenin zorlayici nedenin varlig1 halinde isi kabulde temerriide diismedigi kabul edilmis
ve sadece yarmm iicret ddeyecegi ongoriilmiistiir. Isveren yarim iicreti de bir hafta ile smirl

olarak ddemekle yiikiimlii tutulmustur.

Isverenin yarim iicret dedigi bu giinler igin telafi calismasi yaptirip yaptiramayacagi da

hukuki bir sorun olarak degerlendirilmelidir.

Is Kanunu m. 64 uyarinca zorunlu nedenlerle isin durmasi, ulusal bayram ve genel
tatillerden O6nce veya sonra igyerinin tatil edilmesi, benzer nedenlerle igsyerinde normal ¢alisma
siirelerinin 6nemli 6l¢giide altinda calisilmasi, ¢aligmanin tamamen tatil edilmesi veya is¢inin
talebi ile kendisine izin verilmesi hallerinde igverenin ¢aligilmayan siireler icin telafi ¢aligmasi
yaptirabilecegi Ongoriilmustiir. 7226 sayili yapilan degisiklikle isveren telafi caligmasini
zorlayict nedenin sona ermesinden baglayarak 4 ay icinde yaptirabilecektir. Bu siirenin 7226

say1l1 Kanun 6ncesinde 2 ay olarak uygulandigi belirtilmelidir.

Hiikiimden anlasilacag lizere telafi ¢alismasi i¢in zorunlu nedenlerle isin durmasi bir sart
olarak yerini almaktadir. Telafi caligmasi ile isletmelerin {iretim ve gereklilik olanaklar1 nazara
alinarak is giicliniin amagclanan diizeyde kullanilmasina imkan verilmektedir. Bu sayede isin
devamlilig1 gdzetilmekte ve igverene uygun bir zaman dilimi igerisinde haftalik en yiiksek
calisma saatlerinden saparak (farklt olarak) uygun denklestirme diizenlemesine izin

verilmektedir.

Telafi calismasinda asil amag ¢alisilamayan siirenin telafi edilmesi olmaktadir. Telafi
caligmasinda salt zorunlu nedenler kavrami kullanilmis olsa da benzer durumlar ifadesinden
zorlayict nedenler anlagilmalidir. Bu dogrultuda igverence dngoriilemeyen, kaginilamayan ve
onlenemeyen, bunun yaninda da olayin igverenin kusuruna dayandirilamadigi hallerde (basit

thmalinin dahi bulunmadig1 hallerde) zorlayici nedenin varligi kabul edilecek ve telafi ¢alismasi
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hiikiimleri uygulanabilecektir. Isciye iicretin 6denmesine karsilik isin durmasi ve is¢i bu
caligmast karsiliginda is gérme edimini yerine getiremedigi sokaga ¢ikma yasagi hallerinde

zorunlu neden bulundugu kabul edilmeli ve telafi calismasina cevaz verilmelidir.

Isvigre hukukundan farkli olarak Tiirk Hukukunda kanunda aranan sartlarin meydana
gelmesi halinde is¢inin onay1 aranmaksizin telafi calismasi uygulamasi igverene verilmistir.
4857 sayili Is Kanunu m. 64 uyarinca zorunlu nedenlerin mevcut olmasi halinde isverene telafi
caligmasini dort ay icerisinde yaptirma hakki taninmistir. S6z konusu ¢alismanin giinliik en ¢ok

caligma sliresini agsmamak kosulu ile giinde 3 saati agmamasi gerekmektedir.

Anahtar Kelimeler: Koronaviriis (Covid — 19), Zorlayict neden, Ucret, Telafi Calismast,
Sokaga Cikma Yasag1
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THE EFFECTS OF THE CURFEW ON DUTY TO PAY WAGE AND
COMPENSATION WORK DUE TO CORONAVIRUS EPIDEMIC

Dr. Hasan KAYIRGAN *

ABSTRACT

One of the measures implemented due to the coronavirus (Kovid 19) outbreak that our
country and the World is exposed to is the curfex. In this context, the reasons such as stopping
of the work and failure to fulfill the debt of the work by the employer raises the wuestion
whether the coronavirus outbreak can be counted as a compelling reason. The concept of force
majeure is frequently used in private law and eliminates the liability of the borrower in liability
law.

However, the only legal definition regarding the concept of Force majeure is found in the
Short Labor Regulation. According to this; Force majeure: However, the only legal definition
regarding the concept of force majeure is found in the Short Labor Regulation. the periodic
situations or earthquake, fire, flood, landslide caused by external effects that are not caused by
the employer's own referral and administration, cannot be predicted, as a result of which can
not be eliminated, resulting in a temporary or shortening of the working time or a complete or
partial cessation of the activity, expresses epidemic disease, mobilization, etc. One of the
distinctive elements of the compelling reason is the element of externality. The extraordinary
event must occur for a reason outside the domain of the borrower. The event that causes the
compelling reason must come from the outside, take place outside the field of activity of the
person - the field of jurisdiction, and include the foreign element in the business. For this reason,
in the event that the damage is caused by the driver's body or spiritual malfunction, or in cases
such as lack of vehicle, no externality can be mentioned. The coercive factor and compelling
reason may be caused by a natural event such as flood, rock fall, lightning strike, landslide or a

legal arrangement. Even human behavior can show such an effect.

In the ligt of the issues explained, it is possible to define force majeure as extraordinary
situations that occur outside the scope of the responsible or debtor’s activity which inevitably
lead to a breach of debt and which cannot be foreseen.

While the concepts of force majeure and unexpected state, emergency state, and

impossibility were included in the Law of Obligations, the concept of compulsory reason was

* Erciyes University School of Law

83



not used. In Labor Laws, mandatory reason statement is also included in overtime and

compensatory work.

Compulsory causes include not only invincible but also extraordinary events, unexpected
events or unexpected events that are envisaged as strong causes. Mandatory causes are generally
defined as situations that cause the work to stop, work under normal working hours, or have a
full vacation. In this regard, it is stated that compulsory causes are a concept above compelling

reasons.

In the light of the disclosures, it is possible to define the compulsory causes as urgent or
extraordinary qualities that exceed the customary measures expected from the employer, where
the parties have no effect (no defect) and cause the workplace to stop. The elements of
compulsory causes in terms of Labor Law can be listed as follows:

1. Emergency or extraordinary situations that exceed the customary measures expected
from the employer,

2. The parties have no influence,

3. It must cause work to stop.

It is understood that the situations that are difficult to compensate should occur if the
immediate definition of emergency is not intervened. At the same time, events must occur

suddenly and quickly.

The common feature of emergency or emergency situations is that the employer is not

able to overcome the situation by ordinary measures and is also unpredictable by the employer.

The principle of perfection sought for compelling reasons should also be sought for
compulsory reasons. If the incident was caused by the intentional or negligent act of the

employer, in this case, the emergency cannot be mentioned.

In the Labor Law, the need to do overtime or compensatory work is based on the reason
for the cessation of work. Therefore, the mandatory reason in the context of Labor Law should
also cause the cessation of work. Stopping work should be perceived as the prevention of
compulsory activities in the workplace. While the downtime of the work is not important, it
should be temporary.

If the execution of the borrower in a contract is impossible without the fault of the parties,

the borrower gets rid of his debt, but at the same time he loses his right to pay when the general
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impossibility provisions are taken into account. If the same principle is applied in Labor Law,
it will create negative results. For this reason, as it is not possible to fulfill the work due to the
compelling reason, in order to compensate for the loss of wages of the worker, in accordance
with the Labor Law, the law of the worker for compelling reasons. It has been stipulated that a
half wage will be paid for the “unworked periods” within the scope of 25 / III (art. 40).
Exemption of the rule that the wages will be paid in return for a job that is valid in labor law.
The employer is obliged to pay half the wage for a week, if it constitutes 40 and the failure of

the job is caused by a compelling reason.

It does not matter who is in the risk area of the compelling reason for paying the fee.
Accordingly, the employer is obliged to pay half a wage for one week both in cases of

impossibility caused by the worker and in cases of impossibility arising from the employer.

It is assumed that if the employer has a compelling reason, he / she will not be in default
in acceptance and will only pay half the wages. The employer is also obliged to pay half the fee

for a week.

Whether the employer can make compensation for these days when he pays half the wage

should also be considered as a legal problem.

While the compulsory reasons that arise during the execution of the work in the workplace
sometimes require overwork, sometimes it causes the work to stop. In addition, in some cases,

the compulsory cause causes both overwork and compensatory work.

Labor Law m. In accordance with 64, the employer is compensated for periods that are
not working within four months in case of stopping work due to compulsory reasons,
vacationing the workplace before or after national holidays and general holidays, working
significantly below normal working hours in the workplace for similar reasons, vacationing the
work entirely or permitting him / her at the request of the worker. It is predicted that he can get

the study done.

As can be understood from the provision, stopping of the business due to compulsory
reasons takes place as a condition for compensatory work. With the compensatory work, it is
possible to use the workforce at the intended level by considering the production and necessity

opportunities of the enterprises. In this way, the continuity of the work is observed and
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appropriate equalization arrangement is allowed by deviating from the highest weekly working
hours within a time frame suitable for the employer. In the compensatory work, the main
purpose is to compensate for the unworkable time. Although the concept of purely compulsory
causes was used in the compensatory study. Force majeure should be understood from the
statement of similar situations. Accordingly, in cases where the employer cannot be foreseen,
avoided and prevented and the event can not be based on the employer’s defect, the existence

of a force majeure will be accepted and provisions for compensatory work can be applied.

It should be accepted that there is a compulsory reason in case of curfew in case of wages
against the payment of the worker and the curfew in which the worker is unable to fulfill his
performance in return for this work and a compensation should be given to the compensatory
work. Unlike Swiss law, if the conditions required in the Turkish Law occur, the practice of
compensatory work has been given to the employer without the approval of the worker. Labor
Law No. 4857 m. In accordance with 64, if the compulsory reasons are present, the employer
has been given the right to make compensation work within two months. The study should not

exceed 3 hours a day, provided that it does not exceed the maximum working time per day.

Keywords: Coronavirus (Covid — 19), Force Majeure, Wage, Compensation Work, Curfew
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TURKIYE’DE PANDEMIi SURECINDE iS SAGLIGI VE GUVENLIGIi MEVZUATINA
ILISKIN MESELELER

Dr. Ogr. Uyesi Mehmet Bulut *

Diinyada yasanan Covid-19 salgin1 insan saglig1 ve hayatinin yan1 sira ¢aligma hayatini
da olumsuz yonde etkilemektedir. Bu siirecte bircok isyeri faaliyetini tamamen veya kismen
durdurmak zorunda kalmis ya da uzaktan ¢alisma yontemine ge¢mislerdir. Tiirkiye’de de bu
yonde bircok mevzuatsal onlemler alinmis ve pandemi siirecinde isci-isveren iliskileri
diizenlenmeye caligilmistir. Ancak bu donemde goriilmiistiir ki caligma hayati mevzuatimizda
boylesi olaganiistii donemler i¢in bazi eksiklikler ve soru isaretleri mevcuttur. Bunlardan

bazilar da is saglig1 ve giivenligine iliskin hak ve yilikiimliiliiklerle ilgilidir.

Pandemi siirecinin i§ saglig1 ve giivenligi mevzuat: ile ilgili ortaya ¢ikardigi en 6nemli
meselelerden birisi, sigortalinin 5510 sayili Kanun’un 13 {incli maddesinde sayilan hallerde
koronaviriis hastaligina yakalanmasi halinin is kazas1 sayilip sayilmayacag: ile ilgilidir. Son
zamanlarda Yargitay’in vermis oldugu kararlar ve SGK’nin 2016/21 sayili Genelge baglaminda
yurlittigli uygulamalar ile is kazasi i¢in digaridan ve ani miidahale sarti aranmamaktadir. Bu
kapsamda kalp krizi ve beyin kanamasi gibi olaylar is kazasi sayillmistir. Hatta Yargitay
2019/2931 sayili kararinda, isveren tarafindan yiiriitiilmekte olan is nedeniyle bulastig
anlagilan HIN1 viriisiine bagl olarak is¢inin daha sonra dliimii is kazasi olarak kabul edilmig
olup Yargitay tarafindan is kazasi tanimi genis yorumlanmistir. Yargitay’in bu karari1 5510
say1l1 Kanun’un 13 iincii maddesinde sayilan hallerde koronaviriise yakalanan sigortali i¢in de

is kazas1 hiikiimlerinin uygulanip uygulanmayacagi sorusunu akillara getirmistir.

Oncelikle belirtmek gerekir ki gerek SGK’nin gerekse de Yargitay’in is kazalarina
iligkin genisletici yondeki yorum ve uygulamalar1 olduk¢a tartismalidir. Nitekim bu kararlar,
“kaza” kavramui ile “hastalik” kavramini i¢ ice ge¢irmis ve uygulamaya yonelik sorunlari
beraberinde getirmistir. Ayrica SGK tarafindan 07/05/2020 tarihinde yayinlanan 2020/12 say1li
Genelge ile Covid-19 nedeniyle hastanelere miiracaat eden kisiler i¢in hastalik kapsaminda
provizyon alinmasi gerektigi belirtilmistir. Ancak bir olayin is kazasi sayilmasi kisinin talebi

ve yapilacak denetimle belirleneceginden bu noktada Genelgenin nihai bir 6zellik tasimadigini
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belirtmek gerekir. Sahsi goriistimiiz ilerleyen donemde Yargitay’in yerlesik yaklasimindan geri

adim atmayacag1 ve koronaviriise yakalanma durumunu da is kazasi olarak nitelendirecegidir.

Aksi halde onceki karar ve uygulamalarla celisilecegi agiktir.

Koronavirlis hastaligina yakalanmanin is kazasi sayilmasi beraberinde baska soru

isaretlerini de getirecektir:

Hastanin is hayati disinda da bir yasami bulunmaktadir. Bu itibarla viriisii isyerinde,
igveren tarafindan yiiriitiilen is nedeniyle veya 5510 sayili Kanun’daki diger hallerde
kapip kapmadig1 nasil belirlenecektir (illiyet bagi nasil kurulacaktir)? Nitekim hasta
viriisli sokakta, evde vs. kapmis olabilir. Bunun tespiti ¢ok zordur ve hata pay1 da ¢ok
yiiksektir. Bu durum birgok uyusmazligi da beraberinde getirecektir. Ozellikle kayitdis
calisip virlis kapan hastalar agisindan isverenin kusursuz sorumlulugu s6z konusu
olacagindan is¢i tarafindan yapilan basvurular is kazasi sayilip sayilmama noktasinda
uyusmazliklara neden olacaktir.

Is kazas: ile ilgili bir diger dnemli husus ise sorumlulugun tespitidir. Nitekim buna gére
SGK tarafindan saglanan haklarin igverene, sigortaliya veya tigiincii kisilere riicuu s6z
konusu olacaktir. Bu noktada viriisiin yayilmamasi i¢in igverenin igyerinde gerekli
onlemleri alip almadigi (6rnegin, maske dagitildi mi1?), isveren tarafindan gerekli
onlemler alinsa bile sigortalinin kurallara uyup uymadig: (hatta kendine kasten/agir
kusurla zarar verdigi yoniinde hiikiimlerin uygulanip uygulanmayacagi), sigortali is
arkadas1 veya miisteri nedeniyle virilis kapmaissa tigiincii kisi sorumlulugunun nasil tespit
edilip uygulanacagi sorular1 akla gelmektedir.

Koronavirlisiin i3 kazasi sayilmasi halinde kac¢inilmazlik ilkesinin uygulanip
uygulanmayacagi ise bir diger soru isaretidir. Kanaatimizce bilimsel ve teknik kurallar
geregince alinacak onlemler bulundugu icin kaginilmazlik ilkesi uygulanmamalidir.
Ancak Kurum ve yargi kararlarinin beklenmesi yerinde olacaktir.

Pandemi siirecinde bir¢cok isyeri uzaktan c¢aligma yontemine gec¢mistir. Uzaktan
caligmada sigortali igveren tarafindan yiiriitiilmekte olan isi yerine getirdigi i¢in viriis
kapmasi halinde durumun is kazasi olarak nitelendirilmesi ka¢inilmaz olacaktir. Bu
noktada da is kazasi ile ilgili igverenin denetim ve gozetim yiikiimliliigiine iliskin
sorunlar ortaya ¢ikacaktir.

Koronaviriisiin is kazas1 sayilip sayilmayacag: ile ilgili bir diger mesele ise saglik
calisanlar ile ilgilidir. Burada karsimiza saglik caligsanlari i¢in bu rahatsizligin meslek
hastaligi sayilip sayilmayacagi sorusu gelmektedir. Nitekim meslek hastaligi,

sigortalinin ¢alistig1 veya yaptigi isin niteliginden dolay1 tekrarlanan bir sebeple veya
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isin yurlitiim sartlar1 yiiziinden ugradig1 gegici veya siirekli hastalik, bedensel veya
ruhsal ozirliiliik halleridir. Calisma Giicli ve Meslekte Kazanma Giicii Kayb1 Orani
Tespit Islemleri Yonetmeligi’nin ekindeki meslek hastaliklar1 listesinde bulasic
hastaliklarin da meslek hastalig1 olarak sayildigi goriilmektedir.

Koronaviriisiin is kazasi sayilmasi halinde isverenler agisindan bildirim sorunu da
ortaya cikacaktir. Nitekim is kazasi, kazanin oldugu yerdeki yetkili kolluk kuvvetlerine
derhal, SGK’ya en gec¢ kazadan sonraki {i¢ is giinii i¢cinde isveren tarafindan
bildirilmelidir. Isverenin kontrolii disinda bir yerde gergeklesmisse is kazasinin
Ogrenildigi tarihten itibaren bildirim siiresi ii¢ is glinlidiir. Bu noktada is kazasi olup
olmadigi igverence bilinmeyen, ancak SGK tarafindan is kazasi olarak kabul edilen olay
nedeniyle gegici is goremezlik 6denegi isverenden tahsil edilecek ve hatta 6331 sayili
Kanun geregince idari para cezasi uygulanacaktir.

Koronaviriis sadece calisanlara degil igverenlere de bulasabilmektedir. Bu durumda
isverenler i¢in de is kazasi hiikiimleri uygulanmalidir. Ancak burada da isverenin is

kazasini bildirme ve sorumluluk tespiti konularinda sorunlar yasanacaktir.

Pandemi siirecinde igverenlerin is sagligi ve giivenligi acisindan bagka sorumluluklar1 da

bulunmakta olup ¢ogu isverenin bu yiikiimliilikklerini bilmeme ve ileriki donemde yaptirimla

(idari para cezasi ile) kars1 karsiya kalma riskleri bulunmaktadir. Bu hususlart su sekilde

sayabiliriz:

Pandemi siirecinde isyerinde ekstra giivenlik dnlemlerinin alinmas1 ve bu konuda is
giivenligi uzmanlar1 ve igyeri hekimleri ile birlikte ihtiyaglarin tespiti gerekmektedir.
Nitekim ¢alisanin 6limii veya maluliyetiyle sonuglanacak sekilde viicut biitlinliigliniin
bozulmasina neden olan i kazas1 veya meslek hastaliginin meydana gelmesinde ihmali
tespit edilen igyeri hekimi veya is giivenligi uzmaninin yetki belgesi askiya alinmalidir
(6331 SK-8/4).

Is kazas1 gegiren veya meslek hastaligina yakalanan ¢alisana ise baslamadan dnce, s6z
konusu kazanin veya meslek hastaliginin sebepleri, korunma yollar1 ve giivenli ¢calisma
yontemleri ile ilgili ilave egitim verilmelidir. Ayrica, herhangi bir sebeple alt1 aydan
fazla siireyle isten uzak kalanlara, tekrar ise baslatilmadan once bilgi yenileme egitimi
verilmelidir. (6331 SK-17/4)

Is Sagligi ve Giivenligi Risk Degerlendirmesi Yonetmeligi’ne gore, isyeri disindan
kaynaklanan ve igyerini etkileyebilecek yeni bir tehlikenin ortaya ¢ikmasi halinde ortaya
cikabilecek yeni risklerin, isyerinin tamamini veya bir boliimiinii etkiliyor olmas1 goz

ontinde bulundurularak risk degerlendirmesi tamamen veya kismen yenilenmelidir. Bu
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nedenle pandemi siirecinde igyerinde risk degerlendirmesinin yenilenmesi
gerekmektedir.

- lIsyerinde gercekten salgm ile ilgili ciddi ve yakn bir tehlike ile kars1 karsiya kalinmasi
s0z konusuysa c¢aliganlar is saghigi ve giivenligi kuruluna, kurulun bulunmadigi
igyerlerinde ise igverene basvurarak durumun tespit edilmesini ve gerekli tedbirlerin
alinmasina karar verilmesini talep edebilir. Kurul veya igveren ¢alisanin talebini hakli
bulursa calisan, gerekli tedbirler alinincaya kadar ¢aligmaktan kaginabilir.

- Ayrica 6645 sayili Kanun ile getirilen igyerinde is kazas1 olmamasi halinde daha az prim
o6deme uygulamasindan salgin nedeniyle bir¢ok isverenin faydalanamamasi séz konusu

olabilecektir.

Anahtar Kelimeler: Pandemi, Is Saghgi ve Giivenligi, is Kazasi, Meslek Hastaligi,

Sorumluluk
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PROBLEMS ABOUT OCCUPATIONAL HEALTH AND SAFETY LEGISLATION IN
THE PANDEMIC PROCESS IN TURKEY

Dr. Mehmet Bulut *

Covid-19 negatively affects working life as well as human health and life. In this
process, many workplaces had to stop their activities completely or partially or switched to
working remotely. Many legislative measures have been taken in this direction in Turkey and
employee-employer relations were tried to be regulated. However, it was observed in this period
that there are some deficiencies and question marks in our working life legislation for such
extraordinary periods. Some of these are related to the rights and obligations regarding

occupational health and safety.

One of the most important issues raised by the pandemic process regarding occupational
health and safety legislation is whether or not coronavirus disease can be counted as a work
accident. With the decisions made by the Supreme Court recently and the Circular No: 2016/21
of SSI, there is no requirement for an external and sudden intervention for a work accident. In
this context, even events such as heart attack and brain hemorrhage were counted as work
accident. In fact, in the decision of the Supreme Court 2019/2931, the death of the worker was
accepted as a work accident due to the HIN1 virus, which was found to be infected due to the
work being carried out by the employer, and the definition of a work accident was broadly
interpreted by the Supreme Court. This decision of the Supreme Court brought to mind the
question of whether the work accident provisions will be applied for the person who is caught

in the coronavirus.

First of all, it should be noted that the comments and practices of the SSI and the
Supreme Court regarding the work accidents are highly controversial. As a matter of fact, these
decisions confused the concept of "accident" with the concept of "illness" and brought along
practical problems. In addition, with the Circular No. 2020/12 published by the SSI, it was
stated that for persons applying to hospitals due to Covid-19, provision should be made within
the scope of the disease. However, it should be noted that the Circular does not have a final
feature at this point, since the counting of an incident as a work accident will be determined by

the person's request and the inspection to be performed. Our personal opinion is that the
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Supreme Court will not take a step back from this approach and will call the coronavirus a work

accident. Otherwise, it is clear that the previous decisions and practices will be contradicted.

Considering coronavirus disease as a work accident will bring with it other questions and

problems:

The patient has a life outside of business life. In this respect, how will it be determined
whether the virus has been caught in the workplace, due to the work carried out by the
employer or in other cases in the Law No. 5510 (how to establish a causal link)? Indeed,
the patient may have got the virus on the street or at home. This is very difficult to detect
and the probability of error is also very high. This situation will bring with it many
disputes. Especially in terms of unregistered patients, the employer will have perfect
responsibility and the applications made by the worker will cause disputes at the point
of whether a work accident is counted or not.

Another important issue related to work accident is the determination of responsibility.
As a matter of fact, the cost of the rights provided by SGK will be requested from the
employer, the insured or third persons. At this point, the following questions will come
to mind: Have the necessary measures been taken in the workplace to prevent the virus
from spreading? Does the worker abide by the rules even if the necessary precautions
are taken? If the disease is infected by a colleague or client, how will the third person
liability be determined?

Another problem is whether to apply the principle of inevitability in coronavirus-related
work accident. In our opinion, the principle of inevitability should not be applied as
there are measures to be taken in accordance with scientific and technical rules.
However, it will be appropriate to wait for SSI and judicial decisions.

In the pandemic process, many workplaces switched to working remotely. Since the
worker performs the work being carried out by the employer in remote work, it would
be inevitable to qualify the situation as a work accident if the virus gets infected. At this
point, problems related to the employer's supervision and surveillance liability will arise.
Another issue about whether coronavirus is to be considered as a work accident or not
is related to healthcare professionals. This problem is whether this ailment is considered
an occupational disease for healthcare professionals. As a matter of fact, occupational
disease is a temporary or permanent illness, physical or mental disability that the insured
suffers due to the nature of the job he / she is working or does due to a recurring reason
or due to the execution conditions of the business. In the occupational diseases list, it is

seen that infectious diseases are counted as occupational diseases.
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- If the coronavirus is counted as a work accident, the problem of notification will also
arise for employers. Indeed, the work accident should be reported to the SSI by the
employer within three working days after the accident. At this point, due to the incident
accepted as a work accident by the SSI, the employer will be paid and even fined
according to Law No. 6331.

- Coronavirus can infect not only employees but also employers. In this case, work
accident provisions should also be applied for employers. However, there will also be
problems in reporting the employer's work accident and determination of responsibility.

In the pandemic process, employers have other responsibilities in terms of occupational

health and safety. Indeed, most employers have the risk of not knowing these obligations and
facing sanctions (administrative fines) in the future. We can count these issues as follows:

- In the pandemic process, extra security measures must be taken in the workplace and
needs must be identified together with occupational safety specialists and workplace
doctors. As a matter of fact, the authorization certificate of the occupational safety
professionals whose negligence has been detected in the occurrence of work accident or
occupational disease that causes the death or disability of the employee should be
suspended.

- Employees who have a work accident or suffer from occupational disease should be
given additional training on the causes of the accident or occupational disease in
question, ways of protection and safe working methods before starting work. In addition,
those who remain away from work for more than six months for any reason should be
trained to renew their knowledge before starting work again.

- According to the Occupational Health and Safety Risk Assessment Regulation, the risk
assessment should be completely or partially renewed if a new hazard arising from
outside the workplace may affect the workplace. Therefore, the risk assessment in the
workplace needs to be renewed during the pandemic process.

- If the workplace is faced with a serious and imminent danger related to the epidemic,
the employees can request that the situation be determined and the necessary measures
taken. If the employee's request is justified, the employee may refrain from working
until necessary measures are taken.

- Also, due to the epidemic, many employers may not be able to benefit from work
accident incentives.

Keywords: Pandemic, Occupational Health and Safety, Work Accident, Occupational Disease,
Responsibility
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COVID-19 SALGINININ iS KAZASI VE MESLEK HASTALIGI BAKIMINDAN
DEGERLENDIRILMESI

Ar. Gor. Mehmet Zahid YENER *

Cin Halk Cumbhuriyeti’'nin Hubei Eyaleti’'nin Wuhan kentinde, 2019 yilinin
sonlarinda Corana (Covid-19) viriisiiniin deniz ve et {iriinleri pazarindan ortaya ¢iktig1 tahmin
edilmektedir. Oncelikle Wuhan kentini etkileyen salgin, sonrasinda Cin Halk Cumhuriyeti’nde
yayimustir. Uluslararasi insan etkilesiminin bir sonucu olarak viriis, Cin Halk Cumhuriyeti
disinda da yayilmaya baglamistir. 2020 yilinin 6zellikle ilkbaharinda ise tiim diinyay: etkisi
altina alan uluslararasi bir salgin haline gelmistir. 11 Mart 2020 tarihinde Tiirkiye’de virlis
kaynakli ilk vakanin tespit edildigi, 18 Mart 2020 tarihinde ise Corona salgim1 kaynakli ilk

vefatin goriildiigli kamuoyuna agiklandi.

Hayatin tiim alanlarini etkileyen salgin, is diinyasini da etkiledi. Viriisiin ig diinyasina
etkilerinden biri de calisan kisilerin salgin sebebi ile hayatin1 kaybetmesidir. Isverenler,
caligma hayatinda is¢ilerinin is gérme edimlerini yerine getirirken karsilagacag riskleri en aza
indirmek icin cesitli &nlemleri alir. Isverenin alacagi Onlemlerin esaslar1 ve aykir
davranilmasinda giindeme gelebilecek sonuglar 6331 sayili Kanun ile diizenlenmistir.
Diinyanin genelinin etkilendigi bir salginda, igverenlerin salgini yok etme ya da tamamen
koruma saglama gibi davranmasi beklenemez. Isverenler, is¢iyi koruma borcu gergevesinde,
6331 sayil1 Kanun m. 4 ve 10 hiikiimlerine uygun salginla miicadelede gerekli onlemleri almak
durumundadir. Bu sayede isyeri 6zelinde karsilasilacak riski en aza indirebilirler. Isverenin
gerekli onlemleri alip almamasi, meydana gelecek sorumlulugun belirlenmesinde de énem

teskil eder.

Is gérme edimini yerine getiren calisanlar, bu sirada viriisii kapip hastalandiklarinda
cesitli talep haklar1 glindeme gelir. 4857 sayili Kanun ve 5510 sayili Kanun kapsaminda
giindeme gelebilecek talepler, is kazasi ya da meslek hastaligi kavramlar igerisinde
degerlendirilebilir. Virlis sonucu hastalanan ¢alisanin hangi hukuki miiessese cergevesinde
degerlendirilecegi Onemlidir. Zira belirlemenin yapilmasi, Sosyal Giivenlik Kurumu’na
yapilacak bildirimin c¢esidi ve meydana gelecek hukuki sonuglar bakimindan oldukca

Onemlidir.

* Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
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Is kazas1, disaridan gelen ve ani bir olay sonucu is¢inin zarara ugradigi bir olaydir ve
5510 sayili1 Kanun m. 13 ile diizenlenmistir. Meslek hastalig1 ise isin niteligi geregi tekrarlanan
sebeplerle kaynaklanmali ya da isin yiiriitiim sartlarindan dolay1 gerceklesmelidir ve 5510
saylli Kanun m. 14 ile diizenlenmistir. Ayrica bir hastaligin meslek hastalig1 olarak kabul
edilmesi i¢in ilgili yonetmelikte belirtilen listede yer almasi, herhangi bir mesleki bulagici
hastaligin, bu yonetmelik kapsaminda sayilmamis olsa dahi, duruma goére Yiiksek Saglik
Kurulu tarafindan meslek hastaligi olarak kabul edilebilmesi ya da mahkemece tespiti

yapilmasi gerekir.

Isverenin otoritesi altinda iken is¢inin zarara ugramasina sebebiyet veren olaylar, is
kazasi olarak nitelendirilir. Isverenin isini yiiriittiigii sirada is¢inin Corona viriis kapmas,
kanaatimizce 5510 sayilt Kanun m. 13 geregi is kazasi olarak degerlendirilebilir. Zira is¢i,
ylriittigl is sirasinda ya da is dolayisi ile Corona virilise yakalanmistir. Bu durumda isveren,
5510 sayili Kanun m. 13 ile bildirilen stirelerde durumu SGK’ya bildirir. Kuruma bildirilen
olay degerlendirilerek is kazasi kabul edilebilir. Kurum, olay1 is kazasi olarak kabul etmezse
veya Kurum’a igverence herhangi bir bildirimde bulunulmamaissa, 7036 sayili Kanun’a gore
acilacak is kazasi tespiti davast sonucunda is kazasinin varligina karar verilebilir. Bu
degerlendirme sonucunda, is¢inin sahip oldugu haklar, igverenin meydana gelen is kazasindan

hangi oranda sorumlu olacagi, almas1 gereken dnlemler gibi hususlar 6nem teskil eder.

Viriis salgininin, isin niteliginden dolay:1 tekrarlanan bir sebeple meydana gelip
gelmedigi, meslek hastaligina dair belirlemenin yapilabilmesi i¢in dnem tasir. Zira viris, tek
bir temas ile bulagarak insan viicudunda kendine yer edinmektedir. Ayni sekilde viriis, pek
tabii igin yliriitiim sartlar1 ¢cevresinde s6z konusu olmaz. Dolayis1 ile kanaatimizce ¢alisanlar

icin virlis, meslek hastaligi olarak degerlendirilemez.

Saglik calisanlar agisindan ise salginin meslek hastalig1 sayilabilecegi diisiiniilebilir.
Zira viriisiin iilkemize gelisi ile birlikte virlisle miicadelede en 6nde saglik ¢alisanlar1 yer alir.
Bir kigiden bagka bir kisiye temas ya da kabarcik yolu ile viriis, ¢ok ¢abuk bulasabilmektedir.
Saglik ¢alisanlariin da islerinin yliriitiim sartlar1 geregi hastalarla ¢ok yakin temas igerisinde
bulunduklar1 da degerlendirildiginde, Corona viriisle karsilagsma riskleri oldukea yiiksektir.
Calisma Giicii ve Meslekte Kazanma Giicii Kayb1 Oran1 Tespit Islemleri Yonetmeligi’nde
belirtilen usul ve esaslar ¢er¢evesinde Kurum tarafindan Corona viriis, meslek hastaligi olarak

tanimlanabilecegi gibi yargi kararlarinda meslek hastalig1 olarak degerlendirilebilir.
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SGK Emeklilik Hizmetleri Genel Miudirliigli, 7.5.2020 tarih ve 2020/12 sayili
Genelgesi ile, Corona viriis salginina maruz kalan ve saglik hizmeti sunucularina miiracaat
eden sigortalilara hastalik kapsaminda provizyon alinmasi gerektigini ifade etmistir. Hastalik
sigortasi, i3 kazast ve meslek hastaligi disinda kalan hastalik ve kaza durumlarinda belirli
yardimlarin 6denmesini 6ngdren sigorta tiiriidiir. Genelge kapsaminda salgin, is kazasi ve
meslek hastaligi olarak degerlendirilmemistir. Her c¢alisanin durumu kendi igerisinde
degerlendirilmelidir. Keza is¢inin virlise maruz kalmasi, ¢alisma sebebiyle ya da isverenin
gerekli 6nlemleri almamasi sonucunda ortaya ¢ikarsa, bu durumda belirlemenin is kazasi ve
meslek hastalif1 ¢ergevesinde yapilmasi gerektigini diisiinmekteyiz. Corona viriisii, hastalik
olarak degerlendirilirse ig¢iye saglanan hak, 5510 sayili Kanun m. 16/II uyarinca gegcici is
goremezlik d6deneginden yararlanmadir. Ayrica, hastalikta 5510 sayilt Kanun m. 60 vd. ile
diizenlenen genel saglik sigortast hiikiimlerine gére saglik yardimlari gerceklestirilir. Is kazasi
ve meslek hastaligi, niteligi itibariyle is¢inin i gdrme edimini yerine getirirken karsilastigi
riskler karsisinda bir koruma getirir. Dolayisiyla eger is¢i, is gorme edimini yerine getirirken
viriise maruz kalirsa, yapilacak belirlemenin hastalik degil, duruma gore is kazasi ve meslek
hastalig1 olmasi gerekir. Is kazas1 ve meslek hastaligmin sonucunda gegici is goremezlik
Odeneginden yararlanma, siirekli is goremezlik gelirinin baglanmasi, 6liim halinde is¢inin
yakinlarina gelir baglanmasi, evlenme 6denegi, maddi ve manevi tazminat gibi parasal haklar
mevcuttur. Saglik yardimlar1 ise genel saglik sigortasi hiikiimlerince belirlenir. Hastalik
sigortasindan saglanan hakkin s6z konusu olabilmesi, sigortalinin belirli siirede prim
O0demesine baglanmigsken is kazasi ve meslek hastalifinda sigortalilik ya da prim siiresi
aranmaz. Hem meydana gelen olayin niteligi hem de sonuglarinin ig¢i lehine olmasindan
hareketle, is gorme edimi yerine getirilirken virlise maruz kalinmasi ve saglik kuruluslarina
bagvurulmasi halinde, nitelendirmenin is kazasi veya meslek hastalifi olarak yapilmasi

gerektigi diisiincesindeyiz.

Bu caligmada, is kazasi, meslek hastalig1 ve hastalik kavramlar1 agiklanacaktir. Daha
sonra bu kavramlarin 6zellikleri ile birlikte Yargitay’in benzer bir konu hakkinda vermis
oldugu karar da dikkate alinarak viriis salgini degerlendirilecektir'. Burada, saglik ¢aliganlari
ile diger galisanlar ayr1 degerlendirmeye tabi tutulacaktir. Isverenin sorumlulugu, almasi
gereken Onlemler, 6zellikle Yargitay uygulamasinda dnemli bir yere sahip olan kaginilmazlik
ilkesi de g6z Oniine alinarak degerlendirilecektir. Sonucunda ise enfekte olmus bir ¢alisanin
hukuken hangi haklara sahip oldugu ve Sosyal Giivenlik Kurumu’na bildirimin ne sekilde

yapilacagi gibi konular agiklanacaktir.

Anahtar Kelimeler: Covid-19, Corona Viriisii, Salgin, Is Kazas1, Meslek Hastalig1

! HIN1 (domuz gribi) viriisii sonucu Olim olaymin is kazast ve meslek hastaligi baglaminda

degerlendirmeye tutuldugu Yargitay 21. Hukuk Dairesi’nin 15.04.2019 T, 2018/5018 E, 2019/2931 K sayil: ilamu.
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COVID-19 ASSESSMENT OF THE OUTBREAK IN TERMS OF OCCUPATIONAL
ACCIDENT AND OCCUPATIONAL DISEASE

Res. Assist. Mehmet Zahid YENER *

It is estimated that the Corona virus emerged from the seafood and meat products
market in Wuhan, A city of Hubei Province of the People's Republic of China at the end of
2019. The outbreak in primarily affected the city of Wuhan, then it spread to the Republic of
China. As a result of international human interaction, the virus has also begun to spread outside
the People's Republic of China. It became an international epidemic that affects the whole world
especially in the spring of 2020. The first case of virus had detected in Turkey on March 11,
2020 and on March 18, 2020 it was declared to the public that the first death from corona

outbreak occurred.

The epidemic has affected not only whole life, but also business world. One of the
effects of the virus on the business world is that employees die due to the epidemic. Employers
take various measures to minimize the risks that faced by workers while fulfilling their job
performance. The principles of the measures to be taken by the employer and the consequences
that arise in case of violation of these principles are regulated by Law No. 6331. In an epidemic
that the world is affected, It is not expected from employers to neutralize the epidemic or protect
its employees completely. Employers must take to necessary measures to combat the outbreak
within the framework of the worker protection debt and in accordance with the provisions of
the Law No. 633. In this way, they can minimize the risks that may occur in the workplace.
Whether the employers take the necessary measures is significant in determining the

responsibility.

Various demand rights arise for employees who are infected while fulfilling their
performance. Demands that may be raised within the scope of Law No. 4857 and Law No. 5510
are evaluated within the concepts of occupational accident or occupational disease. It is
significant in which legal conditions the infected employee will be evaluated. Because the
determination is significant in terms of the type of notification to be made to the Social Security

Institution and the legal consequences that will occur.

* Ankara Yildirim Beyazit University School of Law
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Occupational accident is an event in which the worker is harmed as a result of a sudden
outsourced incident and it is regulated in article 13 of Law No. 5510. Occupational illness must
be caused by repeated reasons due to the nature of the work, or it must occur due to the execution
conditions of the work and it is regulated in an Article 14 of Law No. 5510. In addition, in order
for a disease to be recognized as an occupational disease, it must be included in the list specified
in the relevant regulation. Even if any occupational infectious disease is not counted under this
regulation, it should be accepted by the Supreme Health Board as an occupational disease or

determined by the court.

Occupational accidents are defined as the cases that cause damage to worker while
under the authority of the employer. The fact that the worker contracted the Corona virus while
carrying out the work of the employer, in our opinion, Law No. 5510 article 13 requirement can
be considered as an occupational accident. Because the worker has been infected with the
corona virus during or because of his work. In this case, the employer reports the situation to
Social Insurance Institution at the time specified in the Article 13 of Law No. 5510. The case
reported to the Institution can be considered as an occupational accident as a result of the
evaluation. The existence of a work accident can be evaluated as a result of lawsuit to be filed
in accordance with the Law No. 7036 and targeting the institution and employer, even if the
situation reported to the Institution is not evaluated as an occupational accident or employer
don’t report the case. As a result of this assessment, the rights of the worker, how much the
employer will be responsible for the occupational accident and the measures to be taken by the

employer are significant.

It is significant whether the virus outbreak occurs for a recurring reason due to the
nature of the work. In this way, occupational disease can be determined. Because the virus is
transmitted by a single contact, it has a place in the human body. In the same way, the virus, of
course, does not exist around the terms of execution of the work. Therefore, in our opinion virus

cannot be considered as occupational disease for employees.

In terms of health workers, the epidemic may be considered occupational disease.
Since the virus was seen in our country, health workers have been leading the fight against the
virus. The virus can be transmitted very quickly from one person to another through contact or
bubble. The risks of corona virus are very high when it is evaluated that health workers are in

very close contact with patients due to the running conditions of their work. Corona virus can
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be defined as an occupational disease under the relevant regulation or it can be evaluated as an
occupational disease in judicial decisions.

It has been regulated that the insured who are exposed to coronavirus epidemic and
who apply to healthcare providers should receive a provision within the scope of the disease.
Sickness insurance is a type of insurance that provides for the payment of certain benefits in
cases of illness and accident other than occupational accident and occupational disease. In the
regulation of the Institution, the epidemic was not evaluated as an occupational accident and
occupational disease. The status of each employee should be evaluated within itself. If the
worker is exposed to the virus as a result of work or if the employer does not take the necessary
measures, we consider that this situation should be evaluated as occupational accident and
occupational disease. If the corona virus is evaluated as a disease, the employee will benefit
from temporary incapacity benefit in accordance with Article 16/I1 of Law No. 5510. In
addition, in case of disease situation, there are health aids in accordance with the provisions of
the general health insurance regulated in articles 60 and more of Law no. 5510. The concept of
occupational accident and occupational disease brings protection against the risks faced by the
worker while working. Therefore, if the worker is exposed to the virus while working, the
determination should be not an illness but an occupational accident and occupational disease
depending on the situation. There are various monetary rights s a result of occupational accident
and occupational disease: temporary incapacity benefit, continuous incapacity income, income
to workers’ family in case of death, marriage allowance, material and moral compensation etc.
Health benefits are determined by the provisions of the general health insurance. While the right
provided by the sickness insurance is subject to the premium payment of the insured for a certain
period, no insurance or premium period is required in occupational accidents and occupational
diseases. Based on the results in favor of the employee and nature of the event, we consider that
this situation should be evaluated as an occupational accident or occupational disease if the

employee is exposed to the virus while working and reported to health institutions.

In this study, the concepts of occupational accident and occupational disease will be
explained. The virus will then be evaluated by taking into account the characteristics of these
concepts as well as the decision of the Supreme Court on a similar issue. Here, health care
workers and other employees will be subjected to separate evaluation. The responsibility of the
employer will be assessed by considering the measures it needs to take, especially the principle
of inevitability, which has an important place in the application of the Supreme Court. As a
result, issues such as the legal rights of an infected employee and how to notify the Social

Security Agency will be explained.

Keywords: Covid-19, Corona Virus, Outbreak, Occupational Accident, Occupational Disease
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COVID 19 VE TURK AILE HUKUKU SOZLESMELERINE ETKILERI

Doc. Dr. Selin SERT SUTCU *

Aralik 2019 tarihinde ortaya ¢ikan ve tiim Diinyay1 etkisi altina alan ve Diinya Saglik
Orgiitii tarafindan pandemi ilan edilen COVID 19 birden fazla hukuki sorunu beraberinde
getirmistir. Olii sayisinin artmasi, hastaligin bir anda ve ¢ok hizli bir sekilde yayilmasi, alman
onlemlerin ve tedbirlerin yetersizligi {ist liste gelince Diinya genelinde bir kaosa sebep olan

olaganiistii bir durum ortaya ¢ikmustir.

Ulkemizde Mart 2020 itibari ile pandeminin goriilmesiyle birlikte bir dizi énlemler
alinmaya baslanmis, 6zellikle yargilamada siirelerin durmasi ile birlikte adeta glindelik hayat

ve bir ¢ok is ilerleyemez hale gelmistir.

Aile hukuku sozlesmelerinin en ¢ok pandemiden etkilendigi alanlardan birisi

nisanlanmadir.

Niganlanma; ileride birbiri ile evlenmek isteyen ayr1 cinsten iki kisinin bu konudaki
niyetlerini aralarinda dile getirmeleri, birbirlerine karsi agiklamalari olarak ifade edilmistir!.

Niganlanma 4721 Sayili Tiirk Medeni Kanununda evlenmenin 6n sartidir?.

Taraflardan birisinin yapacagi tek yanli irade agiklamasi ile taraflar diledigi zaman
nisanlilik iliskisine son verme imkanina sahip olabilecektir. Bu duruma nisanin bozulmasi
denir. Nisanin bozulmasi i¢in nisan1 bozmak isteyen taraf hakli bir sebep bildirmek zorunda
degildir, ancak sebebin hakli olmamasi halinde nisanlilik iligkisini ortadan kaldirmanin hukuki

sonuclarina katlanmalidir.

Nisanlisinin Covid 19 a yakalanmasi sebebiyle diger niganli, nisani hakli olarak
bozabilir mi? Kanun koyucu nisanin bozulmasi bakimindan hakli sebebin ne oldugunu
belirtmemistir. Bu sebeple somut olayin sartlarina bakilarak i¢inde bulunulan durumun hakli

sebep olup olmadigi degerlendirilmelidir. Kanaatimizce, Covid 19 un bulasic1 bir hastalik

* Akdeniz Universitesi Hukuk Fakiiltesi Ogretim Uyesi

! Turgut Akintiirk- Derya Ates: Aile Hukuku, Istanbul 2019, s. 23. _
2Genis bilgi i¢in bkz. Nevzat Kog: Tiirk Isvigre Hukukunda Nisanlanma Sozlesmesi, Izmir 2002; Mustafa Dural-
Tufan Ogiiz- Mustafa Alper Giimiis: Tiirk Ozel Hukuku , C. 111, Aile Hukuku, Istanbul 2019, s. 15.
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oldugu, fakat hastalarin iyilesme ihtimalinin de bulundugu goériilmekte olan bir durumdur. Bu
halde, nisanin hakli olarak bozuldugunun kabul edilebilmesi icin ya nisanlinin iyilesme
ihtimalinin olmamas1 ya da ¢ok uzun siireden beri niganlinin hasta olarak durumunun stabil
oldugunun gozlenmesi gerekmektedir. Bu durumda nisanin hakli sebeple bozuldugu kabul
edilmelidir. Nigsanlinin iyilesme sansinin oldugu ve diger nisanlinin da bu hali bilerek nisan

bozmasi halinde ise hediyelerin geri verilmesi ve tazminat talepleri géz Oniine alinacaktir.

Evlilik s6zlesmesinde; Covid 19’un iki halde etkisini gosterdigini kabul etmemiz
gerekecektir. Evlenme Muayenesi Hakkinda Nizamname geregince erkegin ve kadinin ne
sekilde muayene edilecegi hususu diizenlenmistir. Saglik Bakanligi pandemi onlemi olarak

Covid 19 testi yapilmasini bu nizamnameye ek olarak isteyebilmelidir.

Tiirk Medeni Kanunu kesin olmayan evlenme engellerini diizenlemistir. Akil hastalig
disinda da herhangi bir hususu evlenme engeli olarak kabul etmemistir. Umumi Hifzisihha
Kanunu ise bazi bulagici hastaliklarin evlenme engeli oldugunu diizenlemistir. Sayilan bulagici
hastaliklar kesin evlenme engeli olmamas1 sebebiyle eslerin evlenmesini etkilemez. Taraflara
hastalik, hastaligin etkileri anlatilir, buna ragmen kadin ve erkek evlenmek isterse evlenme
gerceklesir. Covid 19 evlenme engeli olarak diizenlenmemistir. Taraflardan birisi Covid 19 ise
diger tarafa hastalik ve hastalifin etkileri anlatilir ancak diger taraf hala evlenmek isterse

evlenmelerinde bir engel yoktur?.

Evlenme toreninin yapilmasi sirasinda genel saglik dnlemlerine uygun olarak térenin
miimkiin olan az sayidaki arkadas veya akraba ile yapilmasi da pandeminin bir sonucu olarak
karsimiza ¢ikmaktadir. Gelen konuklar sosyal mesafeyi korumaya 6zen gostermeli, gerekli

onlemlerin alinmasina yardime1 olmalidir.

Evlenmenin TMK m. 148-151 ve m. 153 maddelerinden birisi ile sakat olmasina nisbi
butlan denilmektedir. Nisbi butlan hallerinden birisi de tehlikeli bir hastaligin gizlenmesidir®.
Altsoy i¢in tehlike olusturan hastaliklarin bu kapsamda oldugu diisiiniilmektedir. Covid 19 da

bulasici olmasi sebebiyle bu hastaligin gizlenmesi de kanaatimizce nisbi butlan sebebidir.

Evlenmenin TMK m. 166 hiilkmiine dayanarak sona erdirilmesi hususunda Covid 19

evlilik birliginin temelden sarsilmasi nedeni kabul edilebilir mi? Taraflardan birisinin Covid 19

3 Akintiirk- Ates: s. 62. .
4 Kemal Oguzman/ Mustafa Dural: Aile Hukuku, Istanbul 1994, s. 101.
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olmasi1 halinde; evlilik birligi temelden sarsilmis, evlilik birliginin temelinden sarsilmasi
sebebiyle eslerden birisi i¢in ortak hayat ¢ekilmez hale gelmisse, evlilik birliginin iyi giinde-

kotii giinde devam etmesi taraflardan beklendigi halde taraflar bosanma davasi agabilmelidir.

Anahtar Kelimeler: Aile hukuku, nisanlanma, evlenme, bosanma, Covid 19
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COVID 19 AND ITS EFFECTS ON TURKISH FAMILY LAW CONTRACTS

Assoc. Prof. Selin SERT SUTCU *

COVID 19, which emerged in December 2019 and influenced the whole world and
declared as a pandemic by the World Health Organization, brought with it multiple legal
problems. When an increase in the number of deaths, the spread of the disease spontaneously
and very quickly, and the inadequacy of the measures taken and the measures overlapped, an

extraordinary situation emerged causing worldwide chaos.

With the pandemic seen in our country as of March 2020, a series of measures have
started to be taken, and especially with the cessation of periods in the trial, almost everyday life

and many jobs have not progressed.

One of the areas where family law contracts are most affected by pandemics is

engagement.

Engagement; Expressing their intentions on the subject of two people of different sexes
who want to marry each other in the future is expressed as their statements against each other.

Engagement is a prerequisite for marriage in the Turkish Civil Code No. 4721.

With the one-sided will statement made by one of the parties, the parties may have the
opportunity to end the engagement relationship at any time. This condition is called the break
of the engagement. In order for the engagement to be broken, the party who wants to break the
engagement does not have to give a justified reason, but if the reason is not justified, it should

bear the legal consequences of eliminating the engagement relationship.

Can the other fiancee justify the engagement due to the engagement of her fiancee in
Covid 19? The lawmaker did not state what the justified reason was for the breakdown of the
engagement. For this reason, it should be evaluated whether the situation is justified by looking
at the conditions of the concrete event. In our opinion, it is seen that Covid 19 is an infectious
disease, but patients are likely to recover. In this case, it should be observed that the engagement

is not likely to recover, or the engagement of the engagement as a patient has been stable for a

* Akdeniz University School of Law Faculty Member
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long time in order to be admitted that the engagement was justified. In this case, it should be
accepted that the engagement is spoiled for good reason. In the event that the fiancee has a
chance to recover and the other fiancee deliberately breaks the engagement, the requests for

reimbursement and compensation claims will be considered.

In the marriage contract; We will have to admit that Covid 19 works in two ways.
According to the Ordinance on Marriage Inspection, the issue of how to examine the man and
the woman was regulated. The Ministry of Health should be able to request the Covid 19 test

as a pandemic measure in addition to this regulation.

The Turkish Civil Code regulated imprecise marriage barriers. Apart from mental
illness, he did not consider any issues as a barrier to marriage. The General Sanitary Law
regulates that some infectious diseases are a barrier to marriage. The infectious diseases listed
do not affect the marriage of the spouses because there is no definite marriage obstacle. The
parties are told about the disease, the effects of the disease, but if the men and women want to
marry, the marriage takes place. Covid 19 is not regulated as a barrier to marriage. If one of the
parties is Covid 19, the other side is told about the disease and its effects, but if the other side

still wants to get married, there is no obstacle in their marriage.

As a result of the pandemic, the ceremony is held with the fewest possible friends or
relatives in accordance with the general health precautions during the marriage ceremony.

Incoming guests should take care to maintain social distance and help take necessary measures.

TMK of marriage. 148-151 and m. Being disabled with one of the 153 items is called
relative butlan. One of the relative butlan states is the hiding of a dangerous disease. Diseases
that pose a threat to Altsoy are considered to be within this scope. As Covid 19 is contagious,
hiding this disease is also the reason for the relative thigh.

TMK of marriage. Is it acceptable to cause the Covid 19 marriage union to be shaken
fundamentally in terms of its termination based on the 166 provision? In case one of the parties
is Covid 19; If the marriage union has been shaken fundamentally, and the common life has
become unbearable for one of the spouses due to the shaking of the marriage union, the parties
should be able to file a divorce, although the marriage union is expected to continue on a good

day and a bad day.

Keywords: Family law, engagement, marriage, divorce, Covid 19
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COVID-19 SALGINININ SOZLESMELERE ETKIiSININ TBK MD. 138 HUKMU
CERCEVESINDE DEGERLENDIRILMESI

Dr. Ogr. Uyesi Ozlem ACAR UNAL*

Sozlesmeler hukukunda temel prensip, sozlesmede kararlastirilan yiikiimliiliiklerin
ahde vefa (pacta sunt servanda) yani sozlesmeye baglilik ilkesi gere§ince aynen yerine
getirilmesidir. Ancak her kosulda ahde vefa ilkesine bagl kalmak miimkiin olmaz. Oyle bazi
durumlar ortaya c¢ikar ki, sozlesmenin aynen uygulanmasim beklemek diiriistliik kurali ile

bagdagmaz.

Tiim diinyay etkisi altina alan Covid-19 viriisiiniin yarattig1 salgin hastalik sebebiyle
sOzlesmelerin aynen ifa edilmesi baz1 hallerde imkansizlik engeline takilmis, baz1 durumlarda
ise oldukga gliglesmistir. Ortaya ¢ikan bu olaganiistii durum sebebiyle s6zlesmenin taraflarinin
basvurabilecegi hukuki imkanlardan biri de Tiirk Borglar Kanunu (TBK) md. 138 hiikmii
cercevesinde sozlesmenin uyarlanmasini talep etmektir. Sozlesmenin uyarlanmasi yoluyla
taraflar arasinda bozulan dengenin yeniden diizeltilmesi hedeflenmektedir. Dolayistyla ortaya
cikan olaganiisti durumun yarattif1 risk, sozlesmenin taraflar1 arasinda paylagtirilir.
Uyarlamanin miimkiin olmadig1 hallerde ise uyarlama talep eden tarafa sézlesmeyi sona
erdirme hakki taninmistir. Ancak 6nemle belirtmek gerekir ki, Covid-19 salgini sebebiyle biitiin
sOzlesmelerin uyarlanabilecegini sdylemek miimkiin degildir. Zira yasanan durum ne kadar

olaganiistii olursa olsun bazi s6zlesmelere hicbir etkisi olmayabilir.

TBK md. 138 hiikmii ¢ercevesinde uyarlama talebinin baglanmis oldugu bazi yasal
kosullar bulunmaktadir. Bu c¢er¢evede oOncelikle sozlesmenin yapildigr sirada taraflarca
ongoriilmeyen ve ongoriilmesi de beklenmeyen olagantistii bir durumun varlig1 gereklidir. Bu
nedenle de Covid-19 viriisiiyle ortaya ¢ikan salgin hastaligin hangi andan itibaren szlesme
taraflar1 acisindan 6ngoriilebilir hale geldigini ya da 6ngoriilmesi beklenen bir durum oldugunu
tespit etmek biiyiik 6neme tasimaktadir. Ozellikle de tacirler bakimindan 6ngériilemezlik
Olgiitliniin degerlendirilmesine dikkat ¢cekmek gerekmektedir. Zira Yargitay, bazi hallerde
tacirlerin basiretli davranma yiikiimliliglini dikkate alarak Ongoriilemezlik sartinin

gerceklesmedigi gerekcesiyle uyarlama taleplerini reddedebilmektedir. Bu nedenle de

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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calismamizda Covid-19’un yarattig1 etkinin ongoriiliip ongoriilemeyecegi hususu tacirlerin
basiretli davranma yiikiimliliigli kapsaminda ele alinacak ve Yargitay’in gecmis donemde

vermis oldugu kararlar ile mukayese edilerek ele alinmaya calisilacaktir.

Dikkat ¢ekici olan bir diger konu ise, sozlesmenin uyarlanmasi ve fesih talep imkanini
ortadan kaldiran s6zlesme hiikiimleridir. Uygulamada bu tiir s6zlesme hiikiimleri genellikle iki
sekilde karsimiza ¢ikmaktadir. Bunlardan ilki genel nitelikte ifadeler kullanilarak hazirlanan
s6zlesme hiikiimleridir. Ornegin, miicbir sebep s6z konusu oldugunda sézlesmenin uyarlanmasi
ya da feshinin talep edilemeyecegini belirtilen bir hiikiim genel niteliktedir. Bu sekilde
hazirlanan s6zlesme hiikiimlerinin Covid-19 salginini kapsayip kapsamayacagi ve dolayisiyla
uyarlama talebini etkisiz birakip birakmayacagi, tebligimizde ayrintili bir sekilde
incelenecektir. Bir diger durum ise 6zel olarak hangi hallerde uyarlama istenemeyeceginin
acikca yazildig1 sézlesme hiikiimleridir. Ornegin savas, deprem, salgin hastalik s6z konusu
oldugunda uyarlama veya fesih talep edilemeyecegi s6zlesmede agikc¢a diizenlenmis olabilir.
Bu sekilde hazirlanan sozlesme hiikiimlerinin, TBK md. 138’de belirtilen “Gnceden
ongoriilemezlik” sartin1 ortadan kaldirip kaldirmadig: da konu ile baglantili olarak tebligimizde

ele alinacaktir.

TBK md. 138 hiikmiinde uyarlama talebi bakimindan aranan bir diger sart ise
sOzlesmenin taraflar1 arasindaki edim dengesinin, bor¢ludan ediminin ifasinin istenemeyecegi
kadar biiyiik 6l¢iide bozulmus olmasidir. Bu durum 6gretide “islem temelinin ¢6kmesi” olarak
ifade edilmektedir. Bu noktada, uyarlama talep eden tarafin TBK md. 138 hiikmiinden
yararlanabilmesi i¢in maddenin bagliginda belirtildigi gibi asir1 ifa giigliigiine diigmesinin

gerekip gerekmediginin tespiti onem arz eden bir husustur.

Uyarlama talep edilebilmesi i¢cin TBK md. 138 hiikmiinde aranan son kosul bor¢lunun
borcunu heniiz ifa etmemis olmasi ya da ifanin asir1 dl¢lide giiclesmesinden dogan haklarini
sakli tutarak ifa etmis olmasidir. Borglu salgin hastalik ortaya ¢ikmadan once, alacaklinin
kabulii dogrultusunda kismi ifada bulunmus olabilir. Boyle bir durumda ifa edilmeyen kisim
bakimindan uyarlama talep edip edemeyecegi degerlendirilmelidir. Bunun gibi, Covid-19
ortaya ¢iktiktan sonra kismi ifada bulunan bor¢lunun, ifa etmedigi kisim i¢in uyarlama yoluna

bagvurup bagvuramayacagi da ayrica incelenecektir.

Kanunda aranan kosullarin kiimiilatif olarak gerceklesmesi gerekmekte olup, yukarida

degindigimiz tiim kosullarin gerceklesmesi halinde hakimden sdzlesmenin yeni kosullara
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uyarlanmasi talep edilebilecektir. Uyarlamanin yalnizca hakim karariyla mi1 miimkiin
olabilecegi hususu ise doktrinde tartismalidir. Tebligimizde s6z konusu tartismalara da yer
verilmek suretiyle bir sonuca ulagilmaya caligilacaktir. Tartismali olan bir diger mesele ise
bor¢lunun donme ya da fesih hakkini nasil kullanacagina iligskindir. Bu hakkin dava dis1 bir

yolla kullanilip kullanilamayacagi ve bu durumun sonuglarina kisaca deginilmeye ¢aligilacaktir.

Sonug olarak tebligimizde TBK md. 138 hiikmiinde diizenlenen uyarlamanin sartlari
ve sonuglart Covid-19 salgin hastaligi ile iligkisi ¢ercevesinde incelenecek olup, uygulamada
ortaya cikabilecek bir takim sorunlara doktrindeki goriisler ve Yargi kararlari 1s1ginda ¢oziim

aranacaktir.

Anahtar Kelimeler: Sozlesmenin Uyarlanmasi, Asirt ifa Giigliigii, Ongoriilemezlik, islem

Temelinin Cokmesi, Salgin Hastalik.
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EVALUATION OF THE AFFECTS OF COVID-19 OUTBREAK IN THE CONTEXT
OF THE PROVISION OF ARTICLE 138 OF TURKISH CODE OF OBLIGATIONS

Dr. Ozlem ACAR UNAL*

The fundamental principle of the law of contracts is the fulfillment of the agreed
obligations in the contract as it is, for the sake of “pacta sunt servanda”, in other words,
contractual compatiblity. Thus it may not be possible to stay contractually compatible in every
condition. There may be such conditions that being compatible with the contract conflicts with

good faith.

As the Covid-19 outbreak affects spread all over the globe, performing of several
contracts in a compatible manner becomes difficult or in someways impossible. Because of
this emerging extraordinary situation, one of the juridical instruments which is applicable for
the contractual parties is to require the adaptation of the contract in the context of the provision
of Article 138 of Turkish Code of Obligations (TCO). With the adaptation of the contract, it is
aimed to re-establish the balance between the contractual parties which has been disordered.
Therefore the risk arised by the emerging extraordinary situation, becomes sharable by the
contractual parties. In conditions where adaptation of the contract is not applicable, the party
requiring the adaption of the contract is entitled to terminate the contract. But it is crucial to
state that it may not be possible to claim that all of the contracts are subject to adaptation because
of the Covid-19 outbreak. Inspite of the fact that the emerging situation is extraordinary, this

may not have any affect on some contracts.

There are some legal conditions related to the claim of adaptation, in the context of the
provision of Article 138 of TCO. First of all, within this context, it is necessary to have an
unforseen extraordinary condition or an extraordinary condition which is not expected to be
forseen by contractual parties, at the effective date of the contract. For this reason it is crucial
to identify since when the Covid-19 outbreak becomes predictable for both contractual parties.
Especially in terms of traders, the measurement of unpredictability is remarkable. Yet, the
Supreme Court may refuse adaptation requirements by considering the prudent man rule of
traders in some cases with the justification that the unpredictability condition is not

materialized. For this reason, in our study the matter of predictability or unpredictability of the
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affects arised by Covid-19 outbreak, will be handled in the context of the prudent man rule for

traders and will be evaluated comperatively with the historical decisions of the Supreme Court.

Another remarkable matter is the matter of contract terms which prevent the claims of
adaptation or termination. Practically these contract terms are confronted in two ways. First
these terms could be written by using a relatively general wording. E.g. a contractual term that
states the adaptation or termination of the contract is not applicable in case of force majeure, is
a generally stated contract term. It will be discussed in detail in our citation whether contract
terms prepared in this way will cover or uncover Covid-19 outbreak and accordingly whether
it will nullify of not nullify the claim of adaptation. Another situation is the contract terms which
states with clarification in which cases claim of adaptation is not applicable. E.g. it may be
clearly stated that claim of adaptation or termination is not applicable in case of war, earthquake,
plague. It will also be discussed in detail hereupon in our citation whether these types of contract

terms will dissolve the unpredictability condition that is defined in TCO Article 138, or not.

Another condition necessary in terms of adaptation claim with regard to TCO Article
138 is the corruption of balance of performance among the contractual parties in such a level
that it is no longer expectable for the obligor to perform. This situation is stated as “Frustration
of Contract Doctrine in the literature. In this case, for the claimer to practise upon TCO Article
138, it is crucial to determine whether it is necessary for the claimer to be in the position of

hardship or not, as described in the begining of the clause.

The final condition in TCO Art. 138, for claiming adaptation is that the obligor has not
yet performed the obligation or has performed the obligation with the reservation of the rights
arising from hardship. The Obligor may have performed his/her obligations partially with the
acception of the creditor just before the outbreak has appeared. In this case it should be
considered whether the claim of adaptation for the unperformed part of the obligation is
applicable or not. Furthermore it will be analised seperately that whether claim of adaptation
for the unperformed part of the obligation is applicable or not, for the obligor who has

performed partially after the Covid-19 outbreak has appeared.
For the reason that cumulative fulfillment of the conditions specified in the Law is

necessary, it will be applicable to make a claim from the judge regarding an adaptation of the

contract due to the new environment if the above conditions are fully met.

129



It is controversial in the doctrine that whether the adaptation of the contract is possible
with the judge’s decision or not. It is aimed to come to a conclusion in our citation with the
accorporationg of the related discussions. Another controversial issue is related to how the
obligor shall exercise his/her right of rescission or termination of the contract. It will be touched
briefly on the subject whether this rights may be exercised in an extrajudicial way or not, and

also on the consequences of this situation.

Conclusively, in our citation, the consequences and conditions of adaptation will be
evaluated with relation to Covid-19 outbreak, and solutions for any possible practical disputes
will be seeked within the context of recent comments in the doctrine and with the enlightment

of the decisions made by the Supreme Court.

Keywords: Adaptation of the Contract, hardship, unpredictability, frustration of contract

doctrine, epidemic disease
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SALGININ (COVID-19) iSYERI KiRA SOZLESMELERINE ETKIiSi

Dr. Ogr. Gorevlisi Atakan Adem SELANIK *

Diinya Saghk Orgiitii, 31 Aralik 2019 tarihinde Cin’in Hubei eyaletinin Vuhan
sehrinde etiyolojisi bilinmeyen pndmoni vakalarin1 bildirmistir. Yeni Coronavirus
(koronaviriis) 2019-nCoV hastaliginin adi, COVID-19 olarak kabul edilmis, 11 Mart 2020
tarihinde Diinya Saglik Orgiitii tarafindan pandemi (salgin) kategorisine alimustir. Nisan 2020
itibariyle, vaka sayis1 lic milyonu agmis olup, iki yiiz bin {lizerinde oliim ger¢eklesmistir.
Salginin hizla yayilmasi, heniiz tedavi ve asisinin mevcut olmamasi sebebiyle iiretim,

ithalat/ihracat, egitim gibi alanlarda sert dnlemler alinmistir.

Salginin egitim ve yargi sistemi de dahil olmak {izere devlet kurumlar iizerinde biiyiik
olumsuz etkileri olmustur. Ulkemizde egitim faaliyetlerinin evden yiiriitiilmesi, yargi
siirelerinin durdurulmasi, bazi isletmelerin faaliyetlerinin durdurulmasi kararlar1 verilmis,
belirli araliklarla sokaga c¢ikma yasagi kararlart uygulanmis, bazi bolgeler karantinaya
alimmigtir. Bahsedilen tiim tedbirler, ayn1 zamanda ekonomik faaliyetlerin durmasina sebep
olmustur. Salgin, alinan 6nlemlerle yaz aylarinda hafiflese dahi baska salgin dalgalanmalari
yasanacagi tahmin edilmektedir. Biitce agig1 olan iilkelerin yagsanacak ekonomik krizden daha

fazla etkilenecegi, krizin etkilerinin yillar siirecegi dngoriilmektedir.

Bu calisma, miicbir sebep sayilabilecek koronaviriis salgininin ekonomik etkileri
sebebiyle taraflar arasindaki mevcut sozlesmeleri nasil etkileyecegi yoniinde yapilmistir.
COVID-19 hadisesi sonucunda sozlesmelerin feshi veya uyarlanmasi konusunda Tiirk
hukukunda yer alan diizenlemelere deginilmistir. Tiirk Hukuku’nda konuyla ilgili, TBK madde
136 — 138 diizenlemeleri mevcuttur. Bu hiikiimler tamamlayict hiikiimlerdir. Bu sebeple
oncelikle, sozlesme incelenmeli, sdzlesmede yer alan miicbir sebep (force majeure) ve uyarlama
(hardship) hiikiimleri kapsaminda sorun ¢oziilmelidir. Baz1 sozlesmelerde bu hiikiimler hig
yazilmamis veya acik yazilmamis ya da TBK ve TKHK kapsaminda genel islem kosullarina
uygun yazilmamis olabilir. Bu hiikiimlerin hi¢ olmamasi veya yeterli olmamasi halinde taraflar

arasindaki menfaat dengesinin gozetilmesi gerekecektir. Nitekim, sozlesme bor¢lusu s6zlesme

* Kibris Sosyal Bilimler Universitesi Hukuk Fakiiltesi Ogretim Gorevlisi
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yapildig1 sirada 6ngdriilemeyen sebepler dolayistyla, ifasini yerine getiremiyor veya ifa ederken

asirt giicliik icerisine diigmiisse bu hususun ¢oziilmesi gerekecektir.

Tiirk Bor¢lar Hukuku, Roma Hukukunun etkisi altinda gelismis, Kita Avrupast hukuk
sisteminin benimsedigi kurallarin iktisap edilmesi ile olusturulmustur. Tiirk Hukuku, diirtistliik
kural1 dogrultusunda, yargilama esnasinda bazi hususlarda, hakime bosluk doldurma ve takdir
yetkisi tantyan bir sistemdir. TBK madde 136, s6zlesmenin tamamen ortadan kaldirilmasina,
TBK madde 138, s6zlesmenin uyarlanmasina iligkin hiikiimleri diizenlemektedir. Bu kurallar,
diiriistliik kuralinin hakimiyeti altinda gelismistir. Bu sebeple diiriistlik kurali kapsaminda,
somut olaya gore degerlendirilmelidir. Diizenlemenin amaci, sézlesme taraflarinin menfaat
dengesini saglamaktir. S6zlesme taraflari, dengesi bozulmus karsilikli edimlerini, diiriistliikk
kuralima uygun bir sekilde miizakere etmeli, miimkiinse karsilikli anlagmalidir. Bazi
sOzlesmeler 6zelinde Yargitay tarafindan benimsenen akde tahammiil siiresine uygun davranilip

davranilmadig1 aranacaktir.

Isyeri kira sozlesmeleri, salgmin en ¢ok etkiledigi alanlardandir. Bazi faaliyetlerin
devlet eliyle durdurulmasi s6z konusu oldugundan edimlerin imkansizlastigi haller ortaya
cikmistir. Ticari faaliyetleri duran isletmeler, kira 6demelerini yapmakta zorlanmaktadir. Kira
sozlesmeleri, daha cok tacir olan isletmeler agisindan degerlendirilmelidir. S6zlesme konusu
kiralanan yerde gerceklestirilen faaliyetin durdurulmus olmasi, tacirin salgin sebebiyle
ekonomik yonden agir ifa gili¢liigline diismiis olmasi ihtimalleri {izerinden degerlendirme

yapilmalidir.

Bu calisma, ozellikle isyeri kira sdzlesmeleri ozelinde yapilmustir. Isyeri kira
sozlesmeleri her iki tarafa bor¢ yiikleyen sozlesmelerdir. Taraflarin edimlerini imkansizlik
sebebiyle hi¢ yerine getirememesi veya kismen yerine getirmesi hali, tam ve kismi imkansizlik
halleri ve Yargitay’in temel aldigi “diiriistliik kurali” baglaminda degerlendirilecek, ifa
giicliigiiniin ortaya c¢ikacagi hallerde de benzer yorumla uyusmazhi§in ¢oziimii

saglanabilecektir.

Isyeri kira sdzlesmelerinde, kiralanan yerin hazir bulundurulmas: imkansiz hale
gelmisse, kiraci tarafindan kira bedelinin 6denmemesi s6z konusu olabilecektir. Eger kira bedeli
pesin 6denmigse, 6denen bedelin iadesi talep edilebilecektir. Kismi imkansizlagma halinde ise

imkansizlik oraninda kira borcu kismen odenecektir. Kiract agisindan, kira borcu
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o0denemeyecek derecede asirt ifa giicliigline diisiilmesi halinde uyarlama davasi s6z konusu

olacaktir. Bu hususlar somut olay 6zelinde diirtistliik kurali ¢er¢evesinde degerlendirilmelidir.
Anahtar Kelimeler: Covid-19, Tiirk Bor¢lar Kanunu, S6zlesme Hukuku, Miicbir Sebep,

Ongoriilmezlik Teorisi, Asir1 Ifa Giicliigii, Genel Islem Kosulu, Pacta Sunda Servanda,

Clausula Rebus Sic Stantibus.
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THE EFFECT OF THE EPIDEMIC (COVID-19) ON WORKPLACE LEASE
CONTRACTS

Dr. Atakan Adem SELANIK *

On December 31, 2019, the World Health Organization reported cases of pneumonia
of unknown etiology in Wuhan, China, Hubei province. The name of the new Coronavirus
(coronavirus) 2019-nCoV disease was accepted as COVID-19, and was placed in the category
of pandemic (epidemic) by the World Health Organization on 11 March 2020. As of April 2020,
the number of cases exceeded three million, with more than two hundred thousand deaths. Due
to the rapid spread of the outbreak and the lack of treatment and vaccination yet, drastic

measures were taken in areas such as production, import / export, and education.

The epidemic has been having a major negative impact on state organizations,
including the education and judicial system. In Turkey, decisions had taken to conduct
educational activities from home, stop judicial periods, stop the activities of some businesses,
and curfew decisions were implemented at certain intervals, and some regions were
quarantined. All the measures mentioned also caused economic activities to cease. Even if the
outbreak is alleviated in the summer with the precautions taken, it is estimated that there will
be other epidemic fluctuations. The countries with budget deficits will be more affected by the

economic crisis and this effects of the crisis will take years.

This study was carried out on how to affect the existing contracts between the parties
due to the economic effects of the coronavirus epidemic, which can be considered as a force
majeure. As a result of the COVID-19 incident, the arrangements in Turkish law regarding the
termination or adaptation of the contracts will be mentioned. In Turkish Law, there are
regulations related to the subject with the articles of TBK 136 - 138. These provisions are
complementary. For this reason, first of all, the contract should be examined and the problem
should be solved within the scope of force majeure and hardship clause. In some contracts, these
provisions may not have been written or written explicitly or have been written in accordance
with general terrms and conditions under the TBK and TKHK. If these provisions are absent or

inadequate, the balance of interests between the parties will need to be observed. As a matter of

* Kibris Social Sciences University School of Law Faculty Member
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fact, if the contract borrower cannot fulfill his dept due to unforeseen reasons at the time of

contract, this issue will need to be resolved.

Turkish Law of Obligations was created by the acquisition of rules developed under
the influence of the Roman Law and adopted by the Continental European legal system. Turkish
Law, in line with the rule of honesty, is a system that allows the judge to fill in gaps and
discretion in certain matters during the trial. TBK art.136 regulates the abolition of the contract
and the provisions of the TBK 138 contract adaptation. These rules developed under the rule of
honesty. For this reason, concrete event, it should be evaluated according within the honesty
rule. The purpose of the regulation is to balance the interest of the parties to the contract.
Contracting parties should negotiate their debalanced mutual acts in accordance with the rule
of honesty and, if possible, mutual agreement. In some contracts, it will be searched whether or

not it has been acted to comply with the tolerated time by Supreme Court.

Workplace lease agreements are the subjects most affected by the epidemic. Since
some activities are stopped by the state, there are situations where actions became to be
impossible. Businesses whose commercial activities cease are especially difficult to pay rent.
Lease contracts should be evaluated in terms of businesses that are mostly traders. Assessment
should be made on the probability that the activity carried out at the leased location subject to
the contract has been stopped and the merchant has fallen under heavy financial difficulties due

to the epidemic.

This study was carried out specifically for workplace lease contracts. Workplace lease
contracts are contracts that impose debts on both parties. The solution of the conflict can be
resolved with similar interpretation, especially in cases where the difficulties of performance
will arise, by making comments in the context of the "honesty rule" based on the Supreme Court

of Appeals. We will also touch on the prudent merchant principle.

In workplace lease contracts, if it becomes impossible to keep the rented place ready,
it may be the case that the tenant does not pay the rent. If the rental fee has been paid in advance,
a refund may be requested. In case of partial impossibility, the lease debt will be paid partially
at the rate of impossibility. In the case of the tenant, an adaptation case will be in question if the
lease falls excessively unable to pay the debt. These issues should be evaluated within honesty

rule in particular the concrete event.
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ISYERI KiRA SOZLESMELERINDE COVID 19 SALGINININ KiRA BEDELI
ODEME BORCUNA ETKIiSi

Dr. Ogr. Uyesi Ciineyt BELLICAN*

Isyeri kira sézlesmeleri, salginin etkisinin en ¢ok hissedildigi ve tartisildi1 sézlesme
tiirlerinden biri haline gelmistir. Isyeri kira sozlesmeleri, sadece catili isyerlerinden ibaret

degildir; ¢atili olmayan is yerlerini de konu alir.

Kiraya veren TBK md.301 uyarinca, kiralanan yeri, sézlesmede amaglanan kullanima
elverigli durumda teslim etmek ve s6zlesme siiresince bu durumda bulundurmakla yiikiimliidiir.
Kiraci da s6zlesmede kararlastirilan bedeli 6demekle yiikiimliidiir. Ne var ki sdzlesme siiresince
ortaya ¢ikan bazi durumlar, kira bedeli 6deme borcuna etki eder. Ornegin TBK md. 305
geregince, kiralananin sonradan ayipli hale gelmesi durumunda, kiract kira bedelinden ayipla
orantil1 bir bedel indirimi talebinde bulunabilir. Bu noktada salginin ve dolayisiyla salgin
nedeniyle alinan tedbirlerin, igyeri kira sozlesmelerinde ayipla ilgili hiikiimlerin uygulanmasina

neden olup olmayacag ele alinacaktir.

Icisleri Bakanliginca yaymmlanan genelgelerle bazi isyerlerinin faaliyetleri gecici
olarak durdurulmustur. Isyeri kira sézlesmelerinde kiraya verenin borcu bakimindan, siirekli ifa
imkansizlig1 (TBK md.136), kismi ifa imkansizligi (TBK md.137) ve gegici ifa imkansizlig
kapsaminda olmak {izere, sonradan ortaya ¢ikan —kusursuz- ifa imkansizligma iliskin
degerlendirmede bulunulacaktir. Gegici ifa imkansizligi, TBK’da diizenlenen bir imkansizlik
tirli degildir. Bununla birlikte gerek 6gretide gerekse Yargitay kararlarinda bu kavrama yer

verilmekte ve farkli yorumlar yapilabilmektedir.

Kiracinin borcu olan bedel 6deme borcu bakimindan ise ilk akla gelen husus, para
borcunda imkansizlik olmayacagi ve bedel 6deme borcunun devam edecegidir. Ne var ki kiraya
verenin borcu bakimindan ortaya ¢ikan ifa engelleri, kars1 edim olan para borcunun ifasina da

etki edecektir.

* Istanbul Kiiltiir Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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Bir diger husus, isyerlerinde Ozellikle AVM’lerde, kiracidan talep edilen ortak
giderlerdir. Kiraya veren, ortak giderlerin tamaminin eksiksiz 6denmesini talep etmekte, kiraci
ise (0rnegin Genelge kapsaminda isyeri kapanmis olan bir isletme) bu donemde kiralanan yeri
kullanamadigin1 belirtmek suretiyle ortak giderleri 6deme yiikiimliiliigliniin olmadigini ileri

siirmektedir. Bu baglamda ortaya ¢ikan uyusmazliklar da ele alinacaktir.

Kiracinin bedel 6deme borcu baglaminda en ¢ok giindeme gelen hiikiim/kavram TBK
md. 138 asin ifa giicliglidiir. Calismamizda hiikiimde yer alan sartlara deginildikten sonra
igyeri kiras1 6zelinde degerlendirmeler yapilacaktir. Uyarlama yontemleri/6rnekleri kanunda
sayllmamistir. Hakimin takdiri/karar1 belirleyici olacaktir. Uyarlama ¢ok ¢esitli sekillerde
karsimiza ¢ikabilecektir. Genel olarak ifade etmek gerekirse, uyarlama sadece bedel azaltilmasi
veya artirilmasi seklinde olmaz. Somut olaya uygun, taraf menfaatlerini gézeten uyarlama sekli
ne ise, hakim o sekilde bir uyarlama yapabilir. Bu baglamda, ifa yeri degisikliginden ifa zamani
degisikligine, sozlesme siiresinin uzatilmasindan kisaltilmasina kadar uzanan genis bir katalog
vardir. Isyeri kiras1 s6zlesmelerinde de bu veya baska secenekler esliginde uyarlamalarda
bulunulabilecektir. Bedelde degisiklik yoniinde bir karara varilacaksa, bedel indirimine
gidilecekse, bu noktada yeni sézlesme bedeli belirlenirken salginin gegici olup olmadigi
hususunun da dikkate alinmasi isabetli olacaktir. Bir diger mesele, pesin 6denmis kira

bedellerinin uyarlama talebine konu edilip edilmeyecegidir.

7226 Sayili Yasanin Gegici 2. maddesinde, isyeri kira sozlesmelerine yonelik olarak,
01.03.2020- tarihinden 30.06.2020 tarihine kadar isleyecek kira bedellerinin 6denememesinin
fesih ve tahliye sebebi olusturmayacagi diizenleme altina alinmigtir. Hiikiim, kiracinin, kira
bedelini 6deme borcunu ortadan kaldirmamaktadir. Hatta bu donemde kira borcunu 6demeyen
kiract bu borcunu sonradan temerriit faiziyle birlikte 6demek durumunda kalabilecektir.
Kiracinin bu dénemdeki borcundan ifa disinda kurtulma olanagi bulunmaktadir. Bu noktada,
akla gelen olanaklardan biri de TBK md.138 hiikiimleri uyarinca sdzlesmenin uyarlanmasini
talep etmektir. Bir diger mesele, sozkonusu doneme iligkin 6denmemis kira bedellerinin,
30.06.2020 tarihinden sonra fesih ve tahliye sebebi olusturup olusturmayacagidir. Hiikiimde,
“6denmeme” kelimesi yerine “6denememesi” kelimesine yer verilmesinin dogurabilecegi olasi

sonuglar da ele alinacaktir.

Sonug olarak, Covid 19 salgininin isyeri kiralarinda kiracinin bedel 6deme borcuna
etkisi ele alinirken, kiraya verenin kiralanani sézlesmede amaclanan kullanima elverisli bir

sekilde bulundurma borcu bakimindan da degerlendirmelerde bulunulacaktir. Kiraya verenin
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borcu bakimindan ayiba karsi tekeffiil sorumlulugu, siirekli ifa imkansizligi, gecici ifa
imkansizligi, kismi ifa imkansizlig1 kavramlar1 salgin baglaminda ele alinacaktir. Para borcu
imkansizlagmaz. Ne var ki bu prensip, sozlesmede kararlastirilan kira parasinin her zaman tam
olarak ddenecegi sonucunu dogurmaz. Kiraya verenin borcunun siirekli ifa imkansizligi, kismi
ifa imkansizlig1 veya gegici ifa imkansizlig1 gibi nedenlerden dolay1 yerine getirilmedigi
durumlarda, bu durumlarin kira bedeli 6deme borcuna etkisinin olacagi da agiktir. Diger
yandan kiracinin, TBK md.138 cergevesinde, bedelin indirimine yonelik s6zlesmenin

uyarlanmasi talebinde bulunmasi da miimkiindiir.

Bu incelemeler yapilirken sadece bilimsel goriislerden degil, Yargitay kararlarindan
da yararlanilacaktir. Yargitay’in bu kavramlarla ilgili mevcut igtihatlarinin Covid 19
baglaminda degisiklik gosterip gdstermeyecegi ne sekilde uygulama alani bulacagi konusunda

ongoriilerde, degerlendirmelerde bulunulacaktir.
Anahtar Kelimeler: Isyeri Kira Sozlesmesi, Kira Bedeli, Salgmn Hastalik, Sozlesmenin

Uyarlanmasi, Asirt ifa Giigliigii, Gegici Ifa Imkansizhigi, Ayiba Karsi Tekeffiil, Borglu

Temerriidii, Odemezlik Defi
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THE IMPACT OF COVID-19 PANDEMIC ON THE OBLIGATION OF RENTAL
PAYMENT IN WORKPLACE LEASING AGREEMENTS

Dr. Ciineyt BELLICAN*

Workplace leasing agreement has become a contract type where the impact of the
pandemic is felt and discussed intensively. Workplace leasing agreements cover both roofed

and unroofed workplaces.

According to article 301 of the Turkish Code of Obligations (“TCQO”), the lessor is
obliged to deliver the leased place in a convenient condition for the purposes of the lease and
keep it in that condition during the lease. The lessee is obliged to pay the agreed rental.
Nevertheless, some events which occur during the contract term may effect lessee’s duty to pay
rental. For example under article 305 of the TCO, the lessee may demand a rent reduction
proportional to the defect where the leased property has become defective after the conclusion
of the contract. In this regard, the issue of whether the pandemic measures trigger the
application of articles concerning defect within the context of workplace leasing agreements

will be discussed.

The Ministry of Internal Affairs of Turkey has issued circulars temporarily suspending
the functions of some workplaces. In this study, assessments will be made on the concept of ex
post -objective- impossibility with regard to lessor’s obligation in workplace leasing agreements
within the contours of perpetual impossibility (see TCO article 136), partial impossibility (see
TCO article 137) and temporal impossibility. Temporal impossibility is not regulated in the
TCO however accepted by the doctrine and judiciary, albeit subject to different opinions.

The first issue with regard to the lessee’s obligation to pay rental is that monetary
obligations do not become impossible and duty to payment would not cease. Nevertheless,

impediments which affect the lessor’s performance would also affect the lessee’s performance.

Another issue to be considered is the common expenses demanded from the lessee for
workplaces, shopping malls in particular. While the lessor demands the full payment of

common expenses, the lessee (a business whose workplace has been closed due to the circular)

* Istanbul Kiiltiir University School of Law Faculty Member
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claims that he has no obligation to pay common expenses because he wasn’t able to use the

workplace during that period. Disputes arising in this context will also be discussed.

Hardship as envisaged in article 138 of the TCO is the most debated provision/concept
with regard to lessee’s obligation to pay rental. The requirements laid down in the article will
be presented and assessments will be made with regard to workplace leasing agreements.
Adaptation methods/examples are not enumerated in the statute. Discretion of the judge will be
determinative. Adaptation may occur in different forms. Generally, adaptation is not only made
through an increase or decrease of the rental. The judge may choose a method of adaptation
which would serve the best interests of the parties based on the circumstances. Within that
context, there is a wide catalogue of methods, including a change in place or time of
performance, extension or abridgement of the duration of contract. These or other methods of
adaptation can also be applied to workplace leasing agreements. If a change or decrease in the
rental amount to be made, the continuity of the pandemic should also be considered in
determination of the new rental. Another issue is that whether the rentals paid in advance could

also be made subject to adaptation.

Provisional article 2 of the Code numbered 7226 states with regard to workplace
leasing agreements that if the lessee cannot pay the rentals due between 1.3.2020 and 30.6.2020
this would not constitute a ground for termination and eviction during that period. However,
this provision does not remove the lessee’s obligation to pay the rental. In fact, the lessee who
could not pay the rentals due at this period may have to pay default interest afterwards. There
are means other than payment by which the lessee can discharge his debt during this period.
One means is to apply for adaptation under article 138 of the TCO. Another issue is whether
non-payment of the rentals due between the above mentioned period could constitute a ground
for termination and eviction after 30.6.2020. Possible outcomes of the wording of the provision

which contains the phrase “could not paid” instead of “not paid” will also be evaluated.

In consequence, while considering the impact of COVID-19 pandemic on the lessee’s
obligation to pay rental, assessments will also be made with regard to the lessor’s obligation to
keep the leased place in a convenient condition for the purposes of the lease. With regard to
lessor’s obligation, the concepts of warranty against defects, perpetual impossibility, temporal
impossibility and partial impossibility will be examined within the context of pandemic.
Monetary obligations do not become impossible. However this principle does not mean that the

rental agreed in the contract will always be paid completely. It is obvious that lessee’s obligation
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to pay the rental would be affected by the non-performance of the lessor due to perpetual
impossibility, temporal impossibility and partial impossibility. On the other hand, the lessee
may apply for adaptation of the contract under article 138 of the TCO in an effort to decrease

the rental.

These assessments will utilize both the doctrine and court precedents. Comments and
anticipations will be made whether the present jurisprudence of the Turkish Court of Cassation
with regard to these concepts will change within the context of COVID-19 and how that change

might occur.
Keywords: Workplace Leasing Agreement, Rental, Pandemic, Adaptation of the Contract,

Hardship, Temporal Impossibility of Performance, Warranty Against Defects, Debtor’s
Default, Defence of Non-Payment
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VAKIF MEDENIYETIMIZDE DARUSSIFALAR

Do¢. Dr. Ahmet AKMAN*

Giiniimiizde yasanan viriis salgmina Islam ve Tiirk hukuk tarihi perspektifinden
baktigimizda Dariissifalarn énemli fonksiyonlar icra ettigini goriiriiz. Islam tarihinde konunun
Hz. Peygamber’den itibaren Ozellikle salgin boyutundaki vak’alara iligkin bugiine de 1s1k
tutabilecek Olclide bulas tehlikesine karsi tedbirler alinmistir. Bu tedbirlere Hz. Peygamber
sonrast dénemde de riayet edildigini goriiyoruz. Hz. Omer’e Sam’da veba ¢iktig1 haberi
verilince vebanin oldugu yere gitmemis, kendisine, “Allah’mn kaderinden mi kagiyorsun?”
sorusuna Allah’in kaderinden yine O’nun kaderine sigindigini cevabini vermistir. (Buhari, T1ib
30; Miislim, Selam 98-100) Salgin olan yere yaklasmamak ve salgin olan yeri terketmemek, bu
tedbirler arasinda bugiin de benzer sekilde goriilen sosyal mesafe ve karantina altinda kalmak
tedbirlerine olduk¢a benzer yonleri bulunmaktadir. 749 (1348) yilinda genis bir cografyaya
yayilan taun sirasinda Sam sehri ve yakinlarinda giinde 300’den fazla insanin 6ldiigii, sadece
Emeviyye Camii’nde bir vakitte on bes kisinin cenaze namazmin kilindig1r kayitlarda
gecmektedir. Osmanli doneminde salgin bulunan yeri terk konusunda hukukgularin eserlerinde
cesitli tartigmalara rastlanir. 16. Yiizyildan sonra bulasici hastalik olan bdlgeden havasi daha
temiz bolgelere intikalin cevaziyla ilgili fetvalar verilmis oldugunu gibi, salgindan kagarak
gbrevini yerine getirmeyen kamu gorevlilerine de ta’zir ve azil cezalar1 verilmistir. Islam
diinyasinda ilk dariissifa 707 yilinda Emevi Halifesi Velid b. Abdiilmelik tarafindan
kurulmustur. Bundan sonraki donemlerde bimaristan ve dartissifa olarak saglik hizmetleri belli
olcide kurumsallasmistir. ilk Selcuklu eserinin de Nizamiilmiilk tarafindan Nisabur’da
kuruldugunu goriiyoruz. Yine Bagdat’da 1066’da Nizamiye Medresesi ve Hastanesi bunu takip
etmistir. Sonrasinda Harran ve Mardin’deki hastanelerinin de i¢inde oldugu bir¢ok sehirde
benzer dariissifalar1 goriiyoruz. Anadolu Sel¢uklularinda da bu atilimin siirmesi ile yine bir¢ok
yerlesim yerinde bolgesel hizmet kabiliyeti de olan dariissifalar1 gormekteyiz. Bunlar arasinda
en bilinenlerinden olarak Kayseri Gevher Nesibe, Sivas Keykavus ve Konya Alaeddin

dariissifalar zikredilebilir.

Bu dariissifalarin kurulus ve isleyislerinde Islam tarihinde &nemli bir yer tutan vakif
medeniyetinin izlerini gérmek miimkiindiir. Bir¢ok alanda vakif yoluyla kamu hizmeti yerine

getiren vakiflar, saglik alaninda 6zellikle devletin 6nemli 6lgiide yiikiinii almis goriinmektedir.

* Necmettin Erbakan Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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Bu miiesseselerin vakif yoluyla siirdiiriilebilirlikleri saglanmistir. Vakif hukukunda kurulus ana
statlisii olan vakfiyelerde vakfin kurucusunun iradesi ¢ok onemli yer tutar. Vakifin ortaya
koydugu sartlar sariin (kanun koyucunun) nassi gibidir. Bu vakfiyelerde 6zellikle gelirlerin
neler oldugu ortaya konurken, bir hastane kurumu diisiiniildiigiinde harcama yerleri de detayl
ortaya konmak durumundadir. Dariissifalarin isletmesi icin gereken kaynagin tedariki
bakimindan han, hamam, {iriin veren arazi isletmeleri tiirlindeki gelir getirici miistegallat ve
miisakkafat belirtilir. Sonraki donemlerde de vakif kurucusu yahut baskalarinin bu amagcla
tasarrufta bulunmalar1 hep goriilen hususlardandir. Bunlar vakfiyelerin kadi sicillerine tescili
ile ve ayrica bu belgelerde sahitlerin (szihiidu 'I-hal) imzalari ile kayit altina alinirdi. Ayrica bu
gelirlerin cabiler tarafindan toplama usulleri, kimlerin vakfin amaglarina uygun olarak bu
gelirlerden harcama yapacaklar1 vakfiyelerde acik olarak belirtilmekteydi. Hazirlanan
vakfiyelerde dartissifanin isleyis sekli kesin kurallara baglanirdi. Vakfiye artik o hastanenin
tlizigi mesabesindeydi. Vakif miitevellileri sistemin idaresinden sorumlu olduklar1 kadar,
gorevliler lizerinde i¢ kontrol mekanizmasini saglamakla da yiikiimliiydiiler. Ayrica genellikle
miitevelliden farkli bir kisi olarak, nazir ad1 verilen bir kontrol gérevlisi de bu konuda daha 6zel
bir misyon tistlenmisti. Hastanenin diizeni ve isletilmesinden esasen miitevelli sorumlu olup,
bu sahis vakif kurucusunun giivendigi ve isin ehli bir kimse olmak durumundadir. Vakfiyede
sonraki miitevelliler i¢in agik ve baglayict bir tanimlama yapilmamigsa bu konuda yetki
mahkemede olmaktadir. Miitevelli ayrica hastaliklarin teshisi ve tedavisi konusunda gereken
tedbirleri almakla yiikiimliidiir. Bunlar yapilmadiginda vakfin amacina uygun davranilmis
olmaz. Konunun vakif dariigsifa iligkisini ortaya koymak bakimindan vakfiyeler en temel

hukuki belgelerdir.

Anahtar Kelimeler: Dariissifa, Bimaristan, Salgin, Tedavi, Hekim.
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“DARUSSIFA” IN OUR FOUNDATION CIVILIZATION
Assoc. Prof. Ahmet AKMAN*

When we look at the current virus outbreak from the perspective of Islamic and Turkish
legal history, we see that Dariissifa performs important functions. Since the Prophet,
precautions have been taken against the risk of transmission, especially to the extent of epidemic
cases, to shed light on the present day. We see that the precautions were followed in the post-
prophet period. When Omer was informed that the plague had happened in Damascus, he did
not go to the plague, he said to him, "Are you running away from the fate of Allah?" He replied
to the question of the fate of Allah that he took refuge in His fate again. Not approaching the
place where it was epidemic and not leaving the place where it was epidemic, and these
measures are quite similar to the social distance and quarantine measures that are similar today.
It is recorded in 749 (1348) that during the taun, which spread over a wide geography, more
than 300 people died a day in Damascus and its vicinity, and that the funeral prayers of fifteen
people were performed at a time only in the Umayya Mosque. There are various discussions in
the works of lawyers about leaving the place that was found to be epidemic in the Ottoman
period. After the 16th century, fatwas were given about the answer of the transfer from the
region, which has an infectious disease, to the areas with cleaner air, as well as public officials
who have not been able to fulfill their duties by escaping from the epidemic have also been
punished like ta’zir and dismissed. The first dariissifa in the Islamic world in 89 (707), was
founded by Velid b. Abdiilmelik Umayyad Caliph. In the following periods, health services
have been institutionalized to a certain extent as bimaristan and dariissifa. We see that the first
Seljuk work was also founded in Nishapur by Nizamiilmiilk. Again, in 1066, Nizamiye Madrasa
and Hospital followed this in Baghdad. Afterwards, we see similar hospitals in many cities,
including their hospitals (dariissifa) in Harran and Mardin. With this breakthrough in the
Anatolian Seljuks, we see dariissifa, which also has regional service capabilities in many
settlements. Among the most well-known among these, Kayseri Gevher Nesibe, Sivas

Keykavus and Konya Alaeddin hospitals can be mentioned.

It is possible to see the traces of the waqf civilization which played an important role in
the history of Islam about the establishment and the running of these hospitals. The foundations

that perform public service through foundations in many areas seem to have taken a significant

* Necmettin Erbakan University School of Law Faculty Member
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workload on the state, especially in the field of health. Sustainability of these institutions was
ensured through the foundation. The founder's will has a very important place in the foundation
law, which is the main status of the waqf. The conditions set forth by the foundation is like the
rule of the legislator. In these foundation conditions documents (vakfiye), especially when it
comes to revealing what the incomes are, considering as an hospital institution, spending places
also have to be revealed in detail. In terms of procuring the resources required for the operation
of the dariissifa, the income-generating of the type of inns, baths, and land enterprises that
produce products are specified. It is always seen that the founder of the foundation or others
donate for this purpose in the following periods. These were registered in the court records of
the foundations and also by signing by the witnesses in these documents. In addition, the method
of collecting these revenues by the authorities (cabi) was clearly stated in the foundations to
whom they would spend from these revenues in accordance with the aims of the foundation. In
the prepared foundations, the way the hospital was operated was bound by strict rules. The
foundation was now on the basis of that hospital's charter. Foundation trustees (miitevelli) were
responsible for ensuring the internal control mechanism over the officials as well as for the
administration of the system. In addition, as a person different from the trustee, a control officer,
called nazir, had undertaken a more specific mission in this regard. The trustee is mainly
responsible for the layout and operation of the hospital, and this person has to be trusted by the
founder and competent. If there is no clear and binding definition for subsequent trustees in the
foundation, the authority must be in court. The trustee is also obliged to take the necessary
measures for the diagnosis and treatment of the diseases. When these are not done, the purpose
of the foundation will not be treated. The foundation conditions documents (vakfiye) are the
most basic legal documents in order to reveal the relationship of the subject matters to the

foundation hospital.

Keywords: Hospital, Bimaristan, Epidemic, Treatment, Medical Doctor
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COVID-19 PANDEMISININ 6098 SAYILI TBK VE 6102 SAYILI TTK UYARINCA
SATIS SOZLESMELERINDE GOZDEN GECIRME VE AYIBI BIiLDIRIM
SURELERINE ETKILERI UZERINE DUSUNCELER

Dr. Ogr. Uyesi Duygu KOCAK DIKER*

Diinya Saglik Orgiitii tarafindan 11 Mart 2020 tarihinde COVID-19’un pandemik bir
hastalik oldugu kabul edilmistir. 10 Mart 2020 tarihinde {ilkemizde de ilk vakanin gdriilmesinin
ardindan hizla ilerleyen salgin nedeniyle idari ve yasal Onlemlerin alinmasi zorunlu hale
gelmistir. Bu dogrultuda, yargi alaninda yasanabilecek hak kayiplarin1 6nlemek amaciyla, 7226
sayili Yasa kapsaminda, “bildirim, zamanasimi siireleri, hak diisiicii siireler ile bir hakkin
dogumu, kullanimi veya sona ermesine iliskin tiim siireler” 30 Nisan 2020 tarihine kadar
durdurulmustur. Pandeminin etkisinin devam etmesi nedeniyle 2480 sayili Cumhurbaskani
Karar1 uyarinca, 7226 sayili Yasa ile diizenlenen durma stireleri, 15 Haziran 2020 tarihine kadar
uzatilmistir. Her ne kadar 7226 sayili Yasanin Gegici m. 1 hiikkmiinde, “bildirim, zamanagsimi
stireleri, hak diisiicii siireler ile bir hakkin dogumu, kullanimi veya sona ermesine iliskin tiim
stireler” ifadelerine yer verilmisse de ayibi bildirim ve gézden gegirme siirelerinin bu kapsamda
degerlendirilmesi miimkiin goriinmemektedir. 7226 Sayili Yasanin amaci, COVID-19 ‘un
varlifi nedeniyle yargilama faaliyetlerine yonelik oOnlemler kapsaminda, hak arama
Ozgiirligiiniin ihlal edilmesinin 6niine gegmektedir. Nitekim Yasada yer alan “yarg: alanindaki
hak kayplarinin onlenmesi” ifadesi de bu goriisii desteklemektedir. Su halde, duran siirelerin,
ancak yargilama faaliyetine bagvurularak veya yargilama sirasindaki islemlerle bagvurulmasi
ve korunmasi saglanabilen haklara 6zgili oldugunu kabul etmek gerekecektir. Bu siirelerin, usul
hukukuna veya maddi hukuka iliskin olmasi da fark yaratmayacaktir. Ayib1 bildirim ve gozden
gecirme siirelerinin 7226 sayil1 Yasa kapsaminda sayilmamasi karsisinda, pandemi sirasinda bu
siirelere uyulamamasinin muhtemel sonuglari iizerinde durmak gerekmektedir. Incelememizde
oncelikle satig sozlesmesine 6zgii ay1p kavrami ve tiirleri, buna bagli olarak belirlenecek gdzden
gecirme ve bildirim siireleri, bu siirelerin hukuki niteligi lizerinde durulacaktir. Ardindan
COVID-19 pandemisinin, bor¢ iliskilerine yaptig1 etkiler 6zellikle miicbir sebep niteligi
tartigmasi ekseninde degerlendirilecek ve uygulamada yasanabilecek hukuki sorunlara ¢6ziim

oOnerileri getirilmeye calisilacaktir.

Anahtar Kelimeler: COVID-19, Ayip, Satis, Gzden Gegirme, Bildirim

* Kocaeli Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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RESEARCH ON INSPECTION AND NOTIFICATION PERIODS IN SALES
CONTRACTS DURING COVID-19 PANDEMIC IN ACCORDANCE WITH TURKISH
COMMERCIAL CODE AND TURKISH CODE OF OBLIGATIONS

Dr. Duygu KOCAK DiKER*

World Health Organization announced COVID-19 as a pandemic diagnose and the first
case occured in Turkey on 11 March 2020. After these announcements The Law No 7226
entered into force. Accordingly, in order to prevent any loss of right in the jurisdiction, all
notifications, prescription periods, submission periods, are suspended until 30 April 2020. Due
to continuation of pandemic effects, judical periods are extended until 15 June 2020 by the
presidential decrees published in the official gazette on 30 April 2020. Although It is mentioned
that all judical periods are suspended, declaration of information and inspection periods
shouldn’t be included under The Law No 7226. Aim of The Law No 7226 is to prevent violation
of any right of remedy due to COVID-19 outbreak. Under these circumstances, It needs to be
considered that suspensions are for judical proceedings. There will be no difference whether
these periods are for law of procudure or material law.It is needed to be elaborated on possible
out comes If declaration of information and inspection periods are not being considered as a
part of The Law No 7226 during COVID-19 outbreak.In our research, It is going to be
elaborated especially on defects in sales contracts and types, correspondingly inspection and
notification periods and legal characteristics. Furthermore, COVID-19 effects on debtor-
creditor relationships are going to be evaluated according to force major and brought forward

proposals to legal issues.

Keywords: COVID-19, Defective Good, Sales Contract, Inspection and Notification Periods

* Kocaeli University School of Law Faculty Member
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RAPID ACCESS TO COVID 19 PHARMACEUTICALS VIA COMPULSORY
LICENSE

Att. Dr. Mustafa ERDOGAN * *

While the coronavirus disease (COVID-19) pandemic continues, governments and the
pharma companies have begun assessing the possibility of developing medical countermeasures
such as vaccines, antiviral treatments to improve patient recovery rates and contain the virus’s
spread. No vaccine to protect against the virus nor have adequate antiviral treatments hitherto
been registered for the indication. However it is very hopeful that many research groups around
the world have accelerated their respected analysis and studies with governments’ and pharma
companies’ contributions. It is believed that the studies and analysis will have been completed
successfully in a very near future then the world will meet with an expected medical
countermeasures. Nevertheless some governments will be able to express concern about access

to or the affordability of the potential countermeasures.

If an entity already holds a patent on a medical countermeasure, the patent owner is
granted the exclusive right for a limited period of time to prevent third parties not having the
owner's consent from making, using, offering for sale, or selling the patented invention.! These
exclusive rights are, at the same time, called as ‘the monopoly rights granted by patents’.
Therefore as mentioned above some governments fear for not accessing to or affording of the
medical countermeasures due to the monopoly rights. Nonetheless the monopoly rights can be
pierced by third parties in some circumstances provided as a ‘/imited exceptions to the exclusive
rights’ and as an ‘other use without authorization of the right holder’. Hence if a medical
countermeasure that could be used to treat the coronavirus disease pandemic is in question, in
some circumstances third parties will not be able to be required by the patent holder to allow
their selves to use the patent in order to meet supply needs, such unauthorized use is generally

referred to as a compulsory license.

* Istanbul Bar Association
* This Paper was presented in English.

! Richard Li-Dar Wang, Ancillary Orders of Compulsory Licensing and Their Compatibility With The TRIPS
Agreement, Marq. Intell. Prop. L. Rev. Vol:18:1, 2014, s. 93.
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Compulsory licensing enables a government or competent authority to license the use
of an invention to a third party or government agency without the consent of the patent-holder
in order to prevent the abuses which might result from the exercise of the exclusive rights
conferred by the patent. As mentioned above, according to the World Trade Organization
(WTO) Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS), which
requires WTO Members to provide a minimum level of [P protection, the law of WTO Members
shall use the subject matter of a patent without the authorization of the right holder. Article 31
of the TRIPS Agreement regulates some conditions in order to be granted of compulsory
licenses. However applications for these conditions tend third parties to negotiate with the
patent owner for voluntary license and payment of the remuneration to the patent owner. In
2001, WTO Members adopted Ministerial Declaration at the WTO Ministerial Conference in
Doha to simplify the usage of patented pharmaceuticals without any consent of the patent holder
while taking measures to protect public health.? Therefore when a national emergency or other
circumstances of extreme urgency in question, WTO Members have right to grant compulsory
licenses without any negotiations with the patented pharmaceuticals’ owners in order to fasten
the process. Further the Declaration has also bestowed a right to the Members to determine what

constitutes a national emergency and circumstances of extreme urgency.

As mentioned at the beginning the coronavirus diseases pandemic has been spreading
all over the world. When the World Health Organization declared coronavirus as a pandemic
during mid-March, the pandemic constitutes a national emergency.’ Therefore compulsory
licensing procedure will promote the Members to access to Covid-19 medical countermeasures
by relying on the TRIPS Agreement and its ancillary Declaration. Consequently medical
countermeasures for the prevention and treatment of Covid-19 pandemic will become global

public goods.

Keywords: Patent law, compulsory license, World Trade Organization (WTO), Agreement on

Trade- Related Aspects of Intellectual Property Rights (TRIPS), national emergency.

2 Jacob A. Lewis, Compulsory Licensing: Monster or Myth?, UMKC Law Review, Vol. 82:4, 2014, 5.1056.
* World Health Organisation, Coronavirus disease (COVID-19) Pandemic, available at
https://www.who.int/emergencies/diseases/novel-coronavirus-2019, accessed on 04.05.2020.
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ZORUNLU LiSANS ARACILIGIYLA COVID 19 iLACIARINA HIZLI ERiSiM

Av. Dr. Mustafa ERDOGAN **

Coronaviriis (COVID- 19) hastalig1 salgin1 devam ederken, hiikiimetler ve ilag sirketleri
iyilesenlerin sayisim1 artirmak ve virlisiin yayilmasini kontrol altina almak icin asi, viriis
onleyici tedaviler gibi gelisen medikal karsi tedbirlerin ihtimalini degerlendirmeye basladilar.
Fakat endikasyon i¢in giiniimiize kadar ne viriise karsi koruyucu as1 ne de yeterli viriis 6nleyici
tedaviler tescil edilebilmistir. Fakat su ¢ok timit vericidir ki diinya ¢apinda bir¢ok arastirma
gruplar1 hiikiimetlerin ve ilag sirketlerinin katkilariyla degerli analiz ve ¢aligmalarini artirmistir.
Calismalar ve analizler ¢ok yakin zamanda basarili bir sekilde sona erdirilecegine ve diinya
beklenilen medikal karsi tedavisine kavusacagina inanilmaktadir. Ancak bazi hiikiimetler
muhtemel medikal karsi tedavilere ulasmakta veya satin alinabilirlik konusunda endise

yagsamaktadirlar.

Eger bir varlik medikal kars1 tedavi konusunda patent korumasindaysa, patent sahibinin
ticlincii kisilerin kendisinin izni olmadan patentli varligi kullanma, satilifa c¢ikarma veya
satmalarini 6nlemek i¢in belirli bir zamanla sinirli olarak miinhasir hakki bulunmaktadir.?* S6z
konusu miinhasir haklar ayn1 zamanda patent tarafindan saglanan tekel hakki olarak da ifade
edilmektedir. Bu sebeple yukarida da belirtildigi tizere bazi hiikiimetler s6z konusu tekel
haklarindan dolayr medikal karsi tedbirlere ulasma veya satin alma konularinda korku
yasamaktadirlar. Fakat miinhasir haklarin baz istisnalar1 ve hak sahibinin rizas1 olmadan diger
kullanimlar olarak da belirlenen bazi sartlar altinda tekel haklar1 {i¢ilincii kisiler tarafindan
delinebilmektedir. Bu sebeple eger coronaviriis hastalig1 salginini tedavi eden bir medikal kars1
tedbir s6z konusu ise, baz1 durumlarda igiincii kisilerin ihtiyaclar1 karsilamak i¢in patent
sahibinden kendilerine patentli varligin kullanim1 konusunda izin vermesini istemesi

gerekmemektedir, s6z konusu yetkisiz kullanim zorunlu lisans olarak ifade edilmektedir.

* Istanbul Barosu
* Bu teblig ingilizce sunulmustur.

8 Richard Li-Dar Wang, Ancillary Orders of Compulsory Licensing and Their Compatibility With The TRIPS
Agreement, Marq. Intell. Prop. L. Rev. Vol:18:1, 2014, s. 93.
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Zorunlu lisans ile hiikiimetler veya yetkili otoriteler, {ligiincii kisilere veya hiikiimetlere
patent tarafindan saglanan miinhasir hakkin kullaniminin sonucu olarak ortaya ¢ikan
istismarlar (tekel) dnlemek i¢in patent sahibinin izni olmadan bulusun kullanimu ile ilgili lisans
vermektedir. Yukarida da belirtildigi iizere, Diinya Ticaret Orgiitii (DTO)’niin Ticaretle
Baglantili Fikri Miilkiyet Haklar1 Anlagmasi (TRIPS)’na gore ki bu anlagsma iiyelerden asgari
diizeyde fikri miilkiyet korumasinin diizenlenmesini istemektedir, DTO iiyelerinin herhangi bir
yetkilendirme olmadan patent konusunu kullanabilecektir. Nitekim TRIPS 31. Maddesi bazi
sartlarla zorunlu lisansin verilecegini diizenlemektedir. Fakat s6z konusu maddelere basvuru,
ticiincii kisileri patent sahibi ile goriisme ile ihtiyari lisansa ve belirli miktarlarda tazminat
odemeye yonlendirmektedir. 2001 yilinda, DTO {iyeleri Doha’da diizenlenen Bakanlar
Konferansinda kabul edilen Bakanlik Deklarasyonu patentli ilaglarin, kamu sagligini1 koruma
amacli Onlemler almak amaciyla patent sahibinin izni olmadan kullaniminm
kolaylagtirmaktadir.®> Bu sebeple ulusal acil bir durum veya aciliyet gereken diger durumlarin
s6z konusu olmas1 halinde, DTO fiiyeleri islemleri hizlandirmak icin patentli ilag sahibi ile
herhangi bir gériisme yapmadan zorunlu lisans verebilmektedir. Ilave olarak Deklarasyon
ayrica kamu saglig1 veya ulusal acil durumun ne oldugunun tanimlanmasi konusunda iiyelere

hak tanimaktadir.

Baslangicta da belirtildigi iizere coronaviriis hastalig1 salgin1 biitiin diinyada yayilmaya
devam etmektedir. Diinya Saglk Orgiitii tarafindan mart ortalarinda salgm olarak kabul
edildiginde, soz konusu salgin ulusal aciliyet halini almistir.®® Bu sebeple zorunlu lisans
prosediirii iiyelerin TRIPS Anlagmasina ve baglantili Deklarasyona uygun bir sekilde Covid 19
medikal kars1 tedbirlerine ulagmalarini saglayacaktir. Sonug olarak Covid 19 salgiini dnleyici

ve tedavi edici medikal kars1 tedbirler, kiiresel kamu mali haline gelecektir.

Anahtar Kelimeler: Patent hukuku, zorunlu lisans, Diinya Ticaret Orgiitii (DTO), Ticaretle

Baglantili Fikri Miilkiyet Haklar1 Anlagmasi (TRIPS), ulusal aciliyet durumu.
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KORONA VIRUS SEBEBIYLE YAYGINLASAN ONLINE ALISVERISLERDE
KABUL EDILEN ELEKTRONIK  SOZLESMELERIN TUKETICININ
KORUNMASINA ETKILERI

Ar. Gor. Merve ARSLAN*

Icinde bulundugumuz pandemi ¢aginda giinliik ihtiyaclarimizi karsilamak igin
yardimimiza elektronik aligveris siteleri kosmaktadir. Bu sebeplerle birgok tiiketici bu yola
yonelmekte ve tiiketiciler haklarinin korunmasi igin bilgilendirilmeye ihtiya¢ duymaktadir. Bu
calismada korona virlis sebebiyle yayginlasan online aligverislerde kabul edilen elektronik

sozlesmelerin tiiketicinin korunmasina etkileri incelenmistir.

Elektronik sozlesmeler, internet kullanilarak dijital ortamda kurulan sdzlesmelere
denir!. Elektronik sozlesmeler temel anlamda dort sekilde kurulmaktadir; Electronic Data
Interchange denilen insan unsurunun devreye girmeksizin yalnizca bilgisayarlar arasi iletisimle
kurulan soézlesmeler, 2. Chat yoluyla kurulan elektronik sozlesmeler denilen internet
aracilifiyla ayni anda mesajlagma imkani1 veren ve bu yolla taraflarin karsilikli irade beyanlarin
sunabildigi sozlesmeler, 3. E-mail yoluyla kurulan elektronik sozlesmeler seklinde ifade edilen
taraflarin karsiliklt maillesme yoluyla genel islem sartlarini sunarak kurduklari sézlesmeler, 4.
Web sayfalar: araciligiyla kurulan elektronik sézlesmeler olan bir tarafta alicinin bulundugu,
diger tarafta ise alictya miizakere imkan1 vermeksizin sartlarin1 web sayfasi araciligiyla sunan
kars1 tarafin bulundugu ve alicinin kabuliiyle s6zlesmenin kuruldugu konumuz agisindan 6nem

arz eden sozlesmelerdir?.

Elektronik ticaret ise kimi yazarlara gore yalnizca internet lizerinden yapilan ticaret
olarak tanimlanirken kimilerine gore tiim elektronik iletisim araglariyla yapilan ticaret olarak

tanimlanmaktadir® . Elektronik ticaretin taraflar bakimindan ti¢ ¢esidi vardir; 1. B2B (Business

* Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi

! ipek Saglam, Elektronik Sozlesmeler, (Istanbul: Legal, 2007), s. 71.

2 Biilent Sézer, Elektronik Sozlesmeler, (Istanbul: Beta, 2002), s. 90-93; Sinan Sami Akkurt, “Elektronik
Ortamda Hizmet Sunumu ve Buna Iliskin Sézlesmelerin Hukuki Ozellikleri”, AUHFD, 60 (1), 2011, s. 39-41,
https://dergipark.org.tr/tr/pub/auhfd/article/511841; Emrehan inal, E-Ticaret Hukukundaki Gelismeler ve
Internette Sozlesmelerin Kurulmast, Istanbul: Vedat, 2005), s. 17; Saglam, s. 94.

3 Tuncay Sariakcah, Internet Uzerinden Akdedilen Sozlesmeler, (Ankara: Seckin, 2008), s. 18.
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to Bussiness); isletmeler arasi elektronik ticarettir, 2. B2C (Business to Consumer); saglayicilar
aracilifiyla kurulan bir tarafin igletme bir tarafin tiiketici oldugu elektronik ticaret tiiriidiir, 3.
C2C (Consumer to Consumer); saglayic1 web siteleri araciligryla kurulan iki tarafin da tiiketici

oldugu elektronik ticarettir*. Konumuz agisindan B2C sozlesmeleri 6zellik arz etmektedir.

Web sayfalar1 aracilifiyla kurulan elektronik sdzlesmeler, taraflar karsilikli iradelerini
gonderdikleri anda iradeler birbirlerine ulasmadigindan hazir olmayanlar arasinda kurulan
sozlesmeler’ ve karsi tarafa miizakere imkani verilmeksizin tek tarafca sunulan sartlarin karsi
taraf¢a kabul edilmesiyle kuruldugundan katilmali sozlesme® 6zelligi gosterirler. Mesafeli
sozlesme 0Ozelligi ise; web siteleri araciligiyla kurulan elektronik sézlesmelerde taraflarin
sOzlesmenin kurulmasindan dnce veya kurulmasi sirasinda karsi karsiya gelmemesinden ileri

gelmektedir’ (TKHK m. 28).

Web sayfalar1 araciligtyla kurulan elektronik sdzlesmelerde satici/saglayici tarafindan
sunulan sartlarin tiiketici tarafindan miizakere imkani taninmaksizin click-wrap usuliiyle
(tiklama yoluyla) kabul eder ve s6zlesmen kurulur. Bir taraf tiiketici oldugundan genel islem
kosullarmin tiiketici hukukundaki yansimasi olan “haksiz sartlar” gindeme gelmektedir.
Haksiz sartlarin varligindan bahsedilebilmesi i¢in bu sartlarin tiiketici ile miizakere edilmemis
olmasi ve diiriistliik kuralina aykir1 diisecek bicimde tiiketici aleyhine dengesizlige yol agmasi
gerekir (TKHK m. 5/1). Web siteleri aracilifiyla kurulan sézlesmelerde miizakere imkani
tamamiyla ortadan kalkmaktadir. Ancak diiriistlik kuralina aykir1 diisecek bigimde tiiketici
aleyhine dengesizlige yol agma hali somut sézlesme sartlar1 bakimindan incelenmelidir. Bu
husus gerceklesmisse yaptirim, sézlesmenin kesin olarak hiikiimsiiz olmasidir ve bu yolla

tiiketicinin korunmasi amaglanmaktadir (TKHK m. 5/2).

Mesafeli sozlesmeler bakimindan tiiketiciyi koruyucu hiikiimler getirilmistir.
Bunlardan birincisi satici/saglayiciya yliklenen tiiketiciyi kapsamli sekilde “bilgilendirme
yiikiimbiliigii "diir (TKHK m. 48/2). Ikincisi tiiketiciye tannan “cayma hakki ”dir. Tiiketici on

dort giin icinde gerekge gostermeksizin ve cezai sarta tabi olmaksizin cayma hakkina sahiptir

4 Sariakg¢aly, s. 35-38; Gamze Turan, “Elektronik Sézlesmeler ve Elektronik Sozlesmelere Uygulanacak
Hukukun Tespiti”, TBB Dergisi, S. 77, 2008, s. 89-92, http://tbbdergisi.barobirlik.org.tr/m2008-77-433.

5 Saglam, s. 95.

¢ Alper Uyumaz, “Elektronik S6zlesmelerin Web Siteleri Araciligiyla Kurulmasi ve Bu Sézlesmelerin ifas1”, DEU
Hukuk Fakiiltesi Dergisi, C. 9, 2007, S. 915,
https://hukuk.deu.edu.tr/dosyalar/dergiler/dergimiz9ozel/auyumaz.pdf.

7 AKkkurt, s. 31-36; Saglam, s. 73-89; Aziz Erman Bayram, “Giincel Gelismeler Isiginda Elektronik
Sozlesmelerin Kurulmasi1”, TBB Dergisi, 2015, s. 343, http://tbbdergisi.barobirlik.org.tr/m2015-119-1498.
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(TKHK m. 48/4). Satici/saglayicinin bilgilendirme ytkiimliiligii tiiketiciyi cayma hakki
konusunda bilgilendirmeyi de kapsar, bildirim yapilmamissa on dort giinliik siire gegse dahi
tiikketici cayma hakkini kullanabilecektir®. Sozlesme mal satim sdzlesmesiyse satici dnce otuz
giin i¢cinde edimin yerine getirecek, malin teslimiyle birlikte on dort giinliik siire baglayacaktir,
sOzlesme hizmet sézlesmesi ise sdzlesmenin kuruldugu giinden itibaren on dort giinliik siire
islemeye baslayacaktir (TKHK m. 48/3, MSY m. 9/2). Tiiketicinin bilgilendirildiginin teyit
edildigi konusundaki ispat yiikii satici/saglayicidadir ve ispatlanamazsa sézlesme kurulmamis
sayilir (MSY m. 7). Tiiketicinin siparisini onaylamasiyla 6deme yiikiimliiligi altina girecegi
konusundaki bildiri’min yapildigina dair ispat yiikii yine satici/saglayicidadir, ispatlayamazsa
tiiketici siparisiyle bagli olmaz (MSY m. 8/1). Bu yaptirimlar yoluyla tiiketicinin korunmasi
amaclanmaktadir. Ucgiincii olarak tiiketiciyi korumak amaciyla “temerriit”, “imkdansizlik”,
“ayipli mal” hususlarinda diizenlemeler getirilmistir. Satici/saglayici taahhiit ettigi siire
icerisinde edimini ifa etmez ise temerriide diismiis olacaktir ve bu siire mal satiglarinda otuz
glinli asamayacaktir. Sonraki imkansizlik halinin ortaya ¢ikmasi halinde!® satici/saglayici
tiiketiciye durumu bildirmek ve varsa 6demeleri bildirimden itibaren on dort giin i¢inde iade
etmekle yiikiimliidiir (MSY m. 16/4). Nitelik vaadine uygunsuzluk varsa veya malin objektif
olarak tagimasi gereken zorunlu unsurlarinda eksiklik mevcutsa mal ayiphdir!! ve teslim
tarihinden itibaren alt1 ay i¢inde ortaya ¢ikan ayiplarin, teslim tarihinde var olduguna dair karine
mevcuttur ve aksini ispat yiikii saticiya aittir (TKHK m. 10/1). Dérdiincii koruyucu hiikiim
zarardan sorumluluga iliskindir; Satici/saglayict kural olarak malin tasiciya teslimiyle
sorumluluktan kurtulamaz, sorumlulugun sona ermesi i¢in malin tiiketici veya tiiketicinin
belirledigi kisiye teslimi sarttir (MSY m. 17). Son olarak online 6demelerde tiiketicinin kart
bilgilerinin giivenligini saglamaya yonelik tedbirlerin satici/saglayict tarafindan alinmasi

zorunludur, aksi halde sorumluluk soz konusu olacaktir!?.

Anahtar Kelimler: Elektronik Sozlesme, Haksiz Sartlar, Mesafeli Sozlesme,
Tiiketicinin Korunmast

$ Sariakcal, s. 150; Ozge Uzun Kazmaci, “internet Ortaminda Kurulan Mesafeli Sézlesmelerde Tiiketicinin
Korunmas1”, MU Hukuk Arastirmalart Dergisi, 22 (3), 2016, s. 2803.

° Abdulkerim Yildirim, Mesafeli Sézlesmelerde Tiiketicinin Korunmasi, 1.Baska, (istanbul: On Iki Levha, 2009),
s. 296.

10 Yildirim, s. 290; ilknur Serdar, internetteki Hukuki Islemlerde Tiiketicinin Korunmasi, Yaymlanmamus
Doktora Tezi, s. 63.

' M. Murat Inceoglu, “Ayiba Kars1 Tekeffiil ve Garanti Sorumlulugu”, Yeni Tiiketici Hukuku Konferans,
(istanbul: Oniki Levha, 2015), s.157.

12 Mustafa Topaloglu, Elektronik Odeme Sistemlerinde Tiiketicinin Korunmasi, Editér: H. Tokbas, F. Ucisik,
Sektorel Bazda Tiiketici Hukuku ve Uygulamalari, (Ankara: Bilge, 2016), 5.435.
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ELECTRONIC CONTRACTS ACCEPTED IN ONLINE SHOPPING WHICH HAVE
BECOME WIDESPREAD DUE TO COVID-19 AND ITS EFFECTS ON THE
PROTECTION OF CONSUMERS

Res. Assist. Merve ARSLAN*

During the pandemic, online shopping sites are aiding people in terms of provinding
their daily requirements. For this reason, majority of the consumers tend to choose this option
and the need to inform the consumers regarding how to protect their rights has become a
necessity. In this study, the effects of electronic contracts accepted in online shopping, which

have become widespread due to Covid-19, on the protection of consumers are analysed.

Contracts concluded under digital platform by the usage of Internet are named electronic
contacts ! . Electronic contracts shall be established by four ways; /-Contracts concluded only
by communication between computers and without any human intervenience named Electronic
Data Interchange; 2- Electronic contracts concluded through chat which provide the
opportunity to message at the same time through Internet in order for both parties to give their
consent; 3- Electronic contracts concluded through e-mail in which both parties present the
standard terms via mutual e-mails; 4- Electronic contracts concluded through web sites in
which one of the parties is the buyer and the other party is the seller whom provides terms and
conditions of the contract through the website without providing the buyer with any opportunity
to negotiate. These contracts are concluded through buyer’s acceptance and have an importance

for the examination of our topic?.

Even though some of the authors define e-commerce as transactions held only by the
Internet, some others determine as transactions conducted by all the electronic communication
devices®. There are three types of e-commerce transaction from the perspective of parties; 1.
B2B (Business to Bussiness) which is an e-commerce between businesses; 2. B2C (Business to

Consumer) which is a type of e-commerce conducted by the suppliers between the business and

* Tokat Gaziosmanpasa University School of Law

! ipek Saglam, Elektronik Sozlesmeler, (Istanbul: Legal, 2007), s. 71.

2 Biilent Sézer, Elektronik Sozlesmeler, (Istanbul: Beta, 2002), s. 90-93; Sinan Sami Akkurt, “Elektronik
Ortamda Hizmet Sunumu ve Buna Iliskin Sézlesmelerin Hukuki Ozellikleri”, AUHFD, 60 (1), 2011, s. 39-41,
https://dergipark.org.tr/tr/pub/auhfd/article/511841; Emrehan inal, E-Ticaret Hukukundaki Gelismeler ve
Internette Sozlesmelerin Kurulmast, Istanbul: Vedat, 2005), s. 17; Saglam, s. 94.

3 Tuncay Sariakcah, Internet Uzerinden Akdedilen Sozlesmeler, (Ankara: Segkin, 2008), s. 18.
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the consumer; 3. C2C (Consumer to Consumer) which is an e-commerce type between

consumers held over website suppliers*. B2C agreements are important for our topic.

Electronic contracts concluded through web sites are referred as “contract between
absentees” due to the fact that parties are unable to receive their mutual concent instantly>, and
considered as “adhesion contract” since they are concluded by standard terms presented by one
party and without providing the counterparty with any opportunity to negoitiate the terms and
conditions® . The term “distance contract” derives from the fact that parties are bodily in
different places both before and during the formation of the contract’ (Consumer Protection

Act, 28).

Within the framework of electronic contracts concluded through websites, a contract is
formed when buyer accepts all the standard terms that are presented by the seller/supplier along
with the click-wrap method which provides the buyer with no opportunity to negotiate the
terms. Since one of the party is a consumer, the term of “unfair terms” which is a reflection of
standard terms in consumer law become a major issue. In order to discuss about the existence
of unfair terms, these terms shall not be negotiated with the consumer and shall have resulted
in an imbalance to the detriment of the consumer by contradicting with the principle of good
faith (CPA, 5/1). Indeed, the opportuniy of negotiation is completely removed within the scope
of electronic contracts concluded through websites. The case of imbalance to the detriment of
the consumer in a manner that contradicts with the principle of good faith must be examined
within the concrete terms and conditions of the contract. If this is the case, the contract signed

shall be void and consumer protection will be ensured by this way (CPA, 5/2).

In terms of distance agreements, provisions which are protecting the consumer have
been adopted. The first of all, the seller/supplier is “obliged to inform” the consumer
comprehensively (CPA, 48/2). Second one is the “right of withdrawal” entitled to the

consumer. The consumer has the right of withdrawal within fourteen days without

4 Sariakg¢aly, s. 35-38; Gamze Turan, “Elektronik Sézlesmeler ve Elektronik Sozlesmelere Uygulanacak
Hukukun Tespiti”, TBB Dergisi, S. 77, 2008, s. 89-92, http://tbbdergisi.barobirlik.org.tr/m2008-77-433.

5 Saglam, s. 95.

¢ Alper Uyumaz, “Elektronik S6zlesmelerin Web Siteleri Araciligiyla Kurulmasi ve Bu Sézlesmelerin ifas1”, DEU
Hukuk Fakiiltesi Dergisi, C. 9, 2007, S. 915,
https://hukuk.deu.edu.tr/dosyalar/dergiler/dergimiz9ozel/auyumaz.pdf.

7 AKkkurt, s. 31-36; Saglam, s. 73-89; Aziz Erman Bayram, “Giincel Gelismeler Isiginda Elektronik
Sozlesmelerin Kurulmasi1”, TBB Dergisi, 2015, s. 343, http://tbbdergisi.barobirlik.org.tr/m2015-119-1498.
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demonstrating any reason and being subject to any penal clause (CPA, 48/4). The information
obligation of the seller/supplier also includes informing the consumer about the right of
withdrawal. If no information has been made, the consumer shall have a right of withdrawal
even after fourteen days®. If the contract is a sale contract, the seller will perform the contract
within thirty days, fourteen days shall start by the delivery of the product; however, if the
contract is a service contract, fourteen days shall start from the day of formation of the contract
(CPA, 48/3, Distance Agreements Regulations, 9/2). The burden of proof is on the
seller/supplier about confirming that the consumer has been informed and if seller/supplier
cannot provide any proof, the contract shall be considered as not formed (DAR, 7). A notice
shall be delivered by the seller/supplier which mentions that the consumer is under obligation
to make the payment as the order has been placed. The burden of proof that the notification has
been made is on the seller/supplier, otherwise, consumer shall not be bound with the order.

(DAR,8/1). It is aimed to protect the consumer through these sanctions.

Thirdly, some regulations has been made on the topics of “default”, “impossibility”
and “defective good” to protect the consumers. If the seller/supplier cannot perfom the contract
within the specified time limit, the selle/supplier shall be in default and this time limit shall not
exceed thirty days for the sale contracts’. In case of impossibility, the seller/supplier is obliged
to inform the consumer and return the payment within fourteen days as from notification if there
is any (DAR, 16/4). If there is any nonconformity regarding the features of the product or if
there is a deficiency in the compulsory elements that the product should hold objectively, the
goods are defective!? and there is a presumption that the defects occurred within six months
after the delivery of the product existed on the date of delivery and the seller/supplier is under
the burden of proof (CPA, 10/1). Forth protective provision is regarding the liability for
damages. In principle, the seller/supplier exclusion from liability by the delivery of goods to
the carrier is not a matter of fact and in order to terminate the liability, the goods must be

delivered to the consumer or to a person determined by the consumer (DAR, 17). Finally, in

8 Sariakcaly, s. 1505 Ozge Uzun Kazmaci, “Internet Ortaminda Kurulan Mesafeli Sozlesmelerde Tiiketicinin
Korunmas1”, MU Hukuk Arastirmalar: Dergisi, 22 (3), 2016, s. 2803.

° Abdulkerim Yildirim, Mesafeli Sézlesmelerde Tiiketicinin Korunmasi, 1.Baska, (istanbul: On Iki Levha, 2009),
s. 296.

“_) M. Murat Inceoglu, “Ayiba Kars1 Tekeffiil ve Garanti Sorumlulugu”, Yeni Tiiketici Hukuku Konferansi,
(Istanbul: Oniki Levha, 2015), s.157.
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online payments, measures shall be taken by the seller/supplier to ensure the security of the

consumer's card information, otherwise, seller/supplier will be liable!!.

Key Words: Electronic Contract, Unfair Terms, Distance Contract, Consumer Protection

' Mustafa Topaloglu, Elektronik Odeme Sistemlerinde Tiiketicinin Korunmasi, Editér: H. Tokbas, F. Ucisik,
Sektorel Bazda Tiiketici Hukuku ve Uygulamalari, (Ankara: Bilge, 2016), s.435.

172



KAYNAKCA

AkKurt, Sinan Sami. “Elektronik Ortamda Hizmet Sunumu ve Buna liskin Sézlesmelerin
Hukuki Ozellikleri”. AUHFD, 60 (1), 2011.
https://dergipark.org.tr/tr/pub/auhfd/article/511841.

Bayram, Aziz Erman. “Giincel Geligmeler Isiginda Elektronik Sozlesmelerin Kurulmasi™.
TBB Dergisi, 2015. http://tbbdergisi.barobirlik.org.tr/m2015-119-1498.

Biilent Sézer. Elektronik Sozlesmeler. Istanbul: Beta Basim, 2002.

Inal, Emrehan. E-Ticaret Hukukundaki Gelismeler ve Internette Sozlesmelerin Kurulmasi.
Istanbul: Vedat Kitapgilik, 2005.

Inceoglu, M. Murat. “Ayiba Kars1 Tekeffiil ve Garanti Sorumlulugu”. Yeni Tiiketici Hukuku
Konferansi. Istanbul: Oniki Levha Yayincilik, 2015.

Saglam, ipek. Elektronik Sozlesmeler. Istanbul: Legal Yaymcilik, 2007.

Sariak¢all, Tuncay. /nternet Uzerinden Akdedilen Sézlesmeler. Ankara: Seckin Yaymcilik,
2008.

Serdar, Ilknur. Internetteki  Hukuki Islemlerde  Tiiketicinin
Korunmasi Yayinlanmamis Doktora Tezi.

Topaloglu, Mustafa. Elektronik Odeme Sistemlerinde Tiiketicinin Korunmasi. Editérler: H.
Tokbas ve F. Ugisik. Sektorel Bazda Tiiketici Hukuku ve Uygulamalar1 2015-2016. Ankara:
Bilge Yayinevi, 2016.

Turan, Gamze. “Elektronik ~ Sozlesmeler ve Elektronik ~ Sozlesmelere
Uygulanacak Hukukun Tespiti”. TBB  Dergisi, S. 77,  2008.
http://tbbdergisi.barobirlik.org.tr/m2008-77-433.

Uyumaz, Alper. “Elektronik Sozlesmelerin Web Siteleri Araciligiyla Kurulmas: ve Bu
Sézlesmelerin Ifas1”. Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi C. 9, Ozel Say1, 2007.
https://hukuk.deu.edu.tr/dosyalar/dergiler/dergimiz9ozel/auyumaz.pdf.

Uzun Kazmaci, Ozge. “Internet Ortaminda Kurulan Mesafeli Sozlesmelerde Tiiketicinin
Korunmas1”. Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi. 22 (3), 2016,
s. 2791-2818.

Yildirim, Abdulkerim. Mesafeli Sozlesmelerde Tiiketicinin ~ Korunmasi.Istanbul:

On Iki Levha Yayncilik, 2009.

173


https://dergipark.org.tr/tr/pub/auhfd/article/511841.

I1. Oturum

Oturum Baskam: Prof. Dr. Siikrii YILDIZ (ibn Haldun Universitesi)

Dog¢. Dr. Hac1 KARA (istanbul Medeniyet Universitesi)

Covid-19 Pandemisinin Deniz Ticareti Hukuku’ndaki Siirelere Etkisi

Dr. Ogr. Uyesi Zehra BADAK (istanbul Ticaret Universitesi)

What Will Be the Effect of Distributed Ledger Technology Law (DIt Law, Lex Cryptographia)
to the Company Law? A Study on The Future of the Organzation of Companies with the New
Normal [Dagitilmis Kayit Teknolojisi Hukukunun (DIt Hukuku, Lex Cryptographia)
Sirketler Hukukuna Etkisi Ne Olacaktir? Yeni Normal Ile Sirketlerin Organizasyonunun
Gelecegi Calismasi]

Dr. Ogr. Uyesi Mete TEVETOGLU (Maltepe Universitesi)

Koronaviriis Salgininda Kullanilan Teknolojik Uygulamalarin Yol Ac¢tigr Tartismalarin
Hukuki Acidan Degerlendirilmesi

Dr. Onur Sabri DURAK (Sanghay Jiaotong Universitesi Koguan Hukuk Fakiiltesi &
Derin Deniz Yatag) ve Kutup Arastirmalar1 Merkezi)

Covid — 19 Salginimin Zaman Carteri Uzerindeki Etkilerinin Ingiliz ve Tiirk Hukuklarina
Gore Incelenmesi ve Degerlendirilmesi

174



COVID-19 PANDEMISININ DENiZ TICARETI HUKUKU’NDAKiI SURELERE
ETKIiSi

Dog¢. Dr. Hac1 KARA*

Yaygin deyimle COVID-19 veya CORONA olarak isimlendirilen bulasici bir viris,
ilk kez 2019 yilinin Aralik ayinda Cin'in Wuhan sehrinde ortaya ¢ikmistir. Bu viriisiin bariz
vasfi, bulastig1 kisilerde solunum yolu hastalig1 ve zatiirreye sebep olmasi ve kritik hastaliklar
olanlarla yasllarda 6liime yol agmasidir. Virilisiin tiim diinyada genis kitlelere bulasmaya
baglamasindan ve hizli bir sekilde yayilmaya baslamasindan kisa siire sonra, “Diinya Saglik
Orgiitii (DSO) (World Health Organization WHO)” hastahig1 bir salgin olarak ilan etmistir.
DSO verilerine gére bugiine kadar kiiresel olarak toplam 3.917.366 vaka ve 274.361 6liim olay1
gerceklesmistir. Hiz1 azalsa da viriis kiiresel olarak halen yayilmaktadir. Ayrica, viriisiin asisi
heniliz bulunamamistir. Diinya genelindeki saglik otoritelerinin odagi, yaygin olan yayilimi
siirlamak ve yavaslatmak i¢in Onleyici tedbirler almak, boylece viriisiin sinirlandirilmasini

saglamak olmustur.

Yogun oldugu donemden baslayarak salginin yayilmasini 6nlemek, sinirlandirmak ya
da azaltmak amaciyla idare tarafindan cesitli Oonlemler alinmig ve alinmaya da devam
etmektedir. Bu kapsamda once adliyelerin faaliyetleri ile ilgili sinirlamalar, sonrasinda da
yasaklamalar getirilmis, dava agma, icra takibi baslatma, bagvuru, sikayet, itiraz, ihtar, bildirim,
ibraz ve zamanasimu siireleri, hak distriicii siireler ve zorunlu idari bagvuru siireleri de dahil
olmak {izere bir hakkin dogumu, kullanimi1 veya sona ermesine iliskin usul kanunlarinda
ongoriilen tiim siireler ile arabuluculuk ve uzlastirma kurumlarindaki siirelerin ertelenmesi

kabul edilmistir.

Bu durumda COVID-19 ile ortaya ¢ikan fiili durumun, ilgili taraflar arasindaki hukuki
iliskileri nasil etkileyecegi daha da 6nem kazanmistir. Nitekim bir cok alanda oldugu gibi deniz
ticareti hukukunda da; gemi kira s6zlesmeleri ile zaman carteri sozlesmeleri ve navlun
sOzlesmelerinden veya konismentodan ya da konigsmento diizenlenmesinden dogan biitiin

alacaklar; esyanin ziyai veya hasari ile ge¢ tesliminden dolayi tasiyana karsi her tiirlii tazminat

* Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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talep hakki; yolcunun 6liimiinden ve bedensel zararindan dogan biitiin tazminat talepleri; ¢atma,
miisterek avarya ve kurtarma gibi deniz kazalarindan dogan her tiirlii talep, kanuni rehin
hakkinin taninmasina ve deniz alacaginin cebri icrasina dair taleplerin uygulanmasina ve yiikiin
hasar ya da tesliminde meydana gelen gecikme halinde yapilacak bildirimler, bir zamanagimi

siiresine veya hak diisiiriicii siireye ya da bildirim siiresine baglanmaistir.

Hukuki nitelik ve etkileri birbirine benzer veya birbirinden farkli olsa bile, ulusal veya
uluslararasi nitelik tagiyan hukuki iliskiler ve olaylar bakimindan, biitiin hukuk sistemlerinde
genel olarak bir takim miiesseseler diizenlenmistir. Bir diger ifadeyle, borcun ifa
edilmemesinde, bor¢lunun kusuru bulunmayan, dolayisiyla sorumluluguna gidilemeyen ortak
sebepler diizenlenmistir. Nitekim borglu, ifa edememenin, fevkalade bir halden veya miicbir
sebepten meydana geldigini iddia ve ispat edebilecektir. Hukukumuzda genel olarak fevkalade
hal (cas fortiet), bor¢lunun kaginamayacagi sekilde borcu ihlal etmesine sebep olan bir olay;
buna karsin miicbir sebep (force majeure) bor¢lunun borcu ihlal etmesine mutlak olarak
kacinilmaz bir sekilde sebep olan harici bir olay olarak tanimlanmaktadir. Miicbir sebep veya
fevkalade hal ifay1 imkansiz kilmigsa, bor¢lu meydana gelen imkansizliktan sorumlu degildir.
Fakat miicbir sebep veya fevkalade hal borcun zamaninda ifasina engel olmussa ve artik ifa
miimkiinse, bor¢lu, gecikmeden sorumlu olmaz. Fakat halen ifas1 miimkiin olan borcu ifa ile

yiikiimlidiir.

Bu durumda ortaya ¢ikan ya da ¢ikmasi muhtemel olan hukuki sorunlarin ¢éziimii
bliylik 6nem arz edecektir. Bu ¢alismada deniz ticaretinde hasar ve ziya bildirimleri ile takip ve
davalar i¢in siireler ongoriilen yasal siirelerin isleyisine; yiirilirliige konulan kanunlar ve idari
diizenlemeler ile getirilen sinirlamalarin, diinya genelinde bir Pandemi olarak ilan ve kabul

edilen COVID-19 gergevesinde hukuki etki ve sonuglari incelenecektir.
Anahtar Kelimeler: COVID-19 Pandemisi, deniz ticaret hukuku siireleri, COVID-19’un

zamanagimi, hak diisiiriicli ve bildirim siirelerine etkisi, erteleme kanunu ve idari kararlarinin

yasal siirelere etkisi.
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THE EFFECT OF THE COVID-19 PANDEMIC ON THE PERIODS IN MARITIME
LAW

Assoc. Prof. Hac1t KARA*

An infectious virus, commonly be known as COVID-19 or CORONA, first appeared
in Wuhan, China, in December 2019. The obvious characteristic of this virus is that it causes
respiratory disease and pneumonia in the infected people and causes death in the elderly with
critical illnesses. Shortly after the virus began to spread to large masses worldwide and began

to spread rapidly, the "World Health Organization (WHO)" declared the disease as an epidemic.

According to WHO data, a total of 3,917,366 cases and 274,361 deaths have occurred
globally up to the date. The virus is still spreading globally, although its rate is decreasing. In
addition, the vaccine has not yet been found. The focus of health authorities around the world
has been to take preventive measures to limit and slow down the spread, thereby limiting the

virus.

Starting from the busy period, various measures have been taken by the administration
to prevent, limit or reduce the spread of the epidemic, and it continues to be taken. In this
context, first of all, restrictions related to the activities of courthouses have been brought, and
then prohibitions have been brought, including litigation, initiation of enforcement proceedings,
application, complaint, objection, warning, notification, submission and timeout periods,
deprivation times and mandatory administrative application periods. Postponement of all
periods stipulated in the procedural laws regarding the birth, use or expiration and the periods

in mediation and conciliation institutions have been accepted.

In this case, it has become even more important how the actual situation arising with
COVID-19 will affect the legal relations between the interested parties. As a matter of fact, in
maritime law as in many areas, all receivables arising from bareboat contracts, time charter
contracts and affreightment contracts or all receivables arising from bill of lading or issuance
of bill of lading; the right to claim any compensation for the carrier due to the loss or damage

of the article and its late delivery; all claims for damages arising from the death and bodily harm
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of the passengers; any requests arising from marine accidents such as collision, general average
and salvage, the application of the requests regarding the recognition of the maritime lien and
the enforcement of the sea receivables, and notifications to be made in case of a delay or
notification period or to the time of declaration of damage or delivery of the cargo it is

connected.

Even if the legal qualifications and effects are similar or different from each other, in
terms of national or international legal relations and events, some institutions are generally
organized in all legal systems. In other words, common reasons are regulated in the non-
execution of the debt, without the fault of the debtor and hence the responsibility of the
borrower. As a matter of fact, the debtor will be able to claim and prove that the inability to
perform is due to an extraordinary state or force majeure. In our law, an extraordinary situation
(cas fortiet) is an event that causes the debtor to violate the debt in an unavoidable way;
however, force majeure is defined as an external event that inevitably causes the debtor to
violate the debt. If the force majeure or extraordinary situation made performance impossible,
the debtor is not responsible for the impossibility that occurred. However, if the force majeure
or extraordinary situation prevented the debt to be executed in a timely manner and if
performance is possible, the debtor will not be responsible for the delay. However, he is still

obliged to fulfill the debt that is possible to perform.

In this case, the solution of legal problems that arise or are likely to arise will be of
great importance. In this study, the functioning of the legal periods for follow-up and lawsuits
as well as damage and loss notifications in maritime trade; The legal effects and consequences
of the restrictions imposed by the laws and administrative regulations enacted in the framework
of COVID-19, which has been declared and accepted as a Pandemic in the world, will be

examined.
Keywords: COVID-19 Pandemic, maritime law periods, COVID-19's effect on timebar, lapse

of time and notification periods, the effect of the law and administrative decisions on legal

terms.
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WHAT WILL BE THE EFFECT OF DISTRIBUTED LEDGER TECHNOLOGY LAW
(DLT Law, LEX CRYPTOGRAPHIA) TO THE COMPANY LAW? A STUDY ON THE
FUTURE OF THE ORGANZATION OF COMPANIES WITH THE NEW NORMAL

Dr. Zehra BADAK" *

Athough blockchain technology has been discussed on various platforms including
finance and law, after Covid-19 emergencies, humankind realised that they need not only new
ways to interact but also new ways to carry on businesses with ‘social distancing’ which benefits
from digital technology in every aspect. However the commercial transactions constitute a very
solid part of legal transactions where the necessity of confidence and security is utmost
importance. Therefore, as well as the governments, the companies’ requirement to a secure and
trustable system, backed up with applicable legal rules will rise. As blockchain technology
becomes widespread recognized, central authorities such as government agencies and
multinational companies may lose their ability to control and lead activities of different people
with existing legal mechanisms . As a result, the interest on how to use and regulate blockchain

technology will be in the focus.

It is accepted that the Blockchain technology brings a potential to change the perception
of how the payment, finance, trade, government and information systems work. However this
technology will also promote organizational consensus by providing new tools to arrange social
interactions and business activities in a way that were not possible before . For instance with
the introduction of blockchain-based voting systems, smart contracts can support existing
organizations . In addition to that blockchains will offer investors and managers new
mechanisms to organize peer-to-peer activities without relying on central authorities or trusted

third parties.

In this trial of analytical study, the distributed ledger technology law —which is based on
blockchain technology, also referred as lex cryptographia in recent studies- will be introduced

and opened for discussion, mainly focusing on why it should be regulated and how such

* Istanbul Ticaret University School of Law Faculty Member
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technology can be implemented to the corporate law, by also referring to the recent experience
on the pandemic limitations; i.e. if the corporations had have a DLT infrastructure provided by
the government, would there be a necessity to postpone general assemblies? Are the existing

legal regulations regarding electronic general assembly sufficient enough?

Keywords: blockchain, distributed ledger technology, lex cryptographia, company law
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DAGITILMIS KAYIT TEKNOLOJiSi HUKUKUNUN (DLT Hukuku, LEX
CRYPTOGRAPHIA) SIRKETLER HUKUKUNA ETKiSi NE OLACAKTIR? YENI
NORMAL iLE SIRKETLERIN ORGANiZASYONUNUN GELECEGIi CALISMASI

Dr. Ogr. Uyesi Zehra BADAK" *

Her ne kadar blokzincir teknolojisi iktisat ve hukuk dahil olmak {izere cesitli
platformlarda bir siiredir tartisiliyor olsa da, Covid-19’un sebep oldugu kisitlamalar sebebiyle
insanlik, dijital teknolojiden sadece iletisim icin degil, ayn1 zamanda isletmesel faaliyetlerini
her yoniiyle “sosyal mesafe” i¢inde yiiriitebilmek i¢in yeni yollara ihtiya¢ duydugu fark etti.
Ancak ticari islemler, hukuki iliskiler i¢inde gizlilik ve giivenligin ¢ok dnemli oldugu temel bir
pargasini olusturmaktadir. Bu nedenle hiikiimetlerin yani sira, sirketlerin de uygulanabilir
hukuk kurallar1 ile desteklenen gizlilik ve giivenlik igeren bir sisteme olan ihtiyaci artacaktir.
Blockzincir teknolojisi yaygin bicimde kabul gordiik¢e, devlet kurumlari ve ¢okuluslu sirketler
gibi merkeze bagli otoriteler, mevcut yasal mekanizmalarla farkli kisilerin faaliyetlerini kontrol
etme ve yonetme yeteneklerini kaybedebilir . Sonug olarak, blockzincir teknolojisinin nasil

kullanilacagi ve hukuki diizenlemeler altina alinacagi konusundaki ilgi artacaktir.

Blockzincir teknolojisinin 6deme, iktisat, ticaret, hitkiimet ve bilgi alma sistemlerinin
calisma seklini degistirme potansiyeli getirdigi kabul edilmektedir. Bununla birlikte, bu
teknoloji ayn1 zamanda sosyal etkilesimleri ve is faaliyetlerini daha 6nce miimkiin olmayan bir
sekilde diizenlemek i¢in yeni araglar saglayarak organizasyonel bir fikir birligini tesvik
edecektir . Ornegin, blockzincir tabanli oylama sistemlerinin sisteme entegre edilmesiyle, akilli
sozlesmeler mevcut organizasyonlart destekleyebilir . Buna ek olarak, blokzincirleri
yatirimcilara ve yoneticilere merkezi otoritelere veya giivenilir ti¢lincii taraflara dayanmadan

esler arasi (uctan uca) faaliyetler diizenlemek i¢in yeni mekanizmalar sunacaktir.

Bu analitik calisma denemesinde, - son ¢alismalarda lex cryptographia olarak da
adlandirilan blockzincir teknolojisine dayanan dagitilmig kayit teknolojisi hukuku, 6zellikle
neden hukuki alanda diizenlenmesi gerektigine ve sirketler hukukuna nasil uygulanabilecegine

odaklanarak, pandemi sinirlamalar1 konusundaki son deneyimlere de atifta bulunmak suretiyle
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tanitilmak ve tartismaya acilmak amaglanmaistir; 6rnegin, sirketlerin kamu tarafindan saglanan
bir DLT altyapisi olsaydi, genel kurullarin ertelenmesi gerekir miydi? Elekrtonik genel

kurullara iliskin mevcut yasal diizenlemeler boyle bir altyap: olusturulmasi i¢in yeterli midir?

Anahtar Kelimeler: blokzincir, dagitilmis kayit teknolojisi, lex cryptographia, sirketler
hukuku
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KORONAVIRUS SALGINIYLA  MUCADELEDE BASVURULAN  BAZI
TEKNOLOJIK  TEDBIRLERIN  KiSISEL  VERILERIN  KORUNMASI
HUKUKU ACISINDAN DEGERLENDIRILMESI

Dr. Ogr. Uyesi Mete TEVETOGLU*

Koronavirilis salgiminin, tim Diinya’ya, oldukca hizli bir sekilde yayilmasi ve hig
beklenmedik bir sekilde insanlik tarihine gegecek seviyede dliimciil bir miicbir sebep haline
doniismesi iizerine; insanlik, bu salginla ulusal ve kiiresel diizeyde amansiz bir miicadeleye

girigmistir.

Halihazirda devam eden bu miicadele ve siirecte, en ¢ok merak uyandiran ve tartisilan
basliklarin basinda; viriisiin nasil ortaya ¢iktigi, hastaliga kars1 asinin veya ilacin ne zaman ve
nasil gelistirilerek insanligin hizmetine sunulacagi konular1 yer alsa da bunlara dair iizerinde
mutabik kalinan bir goriise veya somut bir sonuca hentiiz varilabilmis degildir. Kald1 ki, eldeki
veriler ve uzmanlar tarafindan yapilan agiklamalar; salginin kaynaginin neresi oldugu, as1 ve
ilacin ne zaman bulunacagi tartismalarmin, tipki salgmn gibi, kisa bir siire icinde
neticelenmeyecegine isaret etmektedir. Bu durumun etkisiyle, salginla miicadelenin heniiz
ongoriilemeyen bir slire boyunca devam edecegi, bu miicadelede mevcut ve ileride
gelistirilmesi beklenen teknolojik olanak ve tedbirlerin 6n plana cikacagi, hayati 6nem arz

edecegi anlasilmaktadir.

Agiklanan sebeplerle, mevcut durum ve sartlarda, salginla miicadelede, mevcut
vakalarin tespiti, bunlarin takibi ve bu suretle salginin yayilmasinin énlenmesi oncelik arz
etmektedir. Salginin yayilmasini engellemek ve etkilerini hafifletmek amaciyla kamu kurum ve
kuruluslar1 basta olmak iizere ve fakat bunlarla sinirli olmaksizin iiglincii kisilerce kisisel
verilerin ve 6zel nitelikli kisisel verilerin islenmesi ka¢inilmaz sekilde s6z konusu olmaktadir.
Kisisel verilerin iglenmesinde ise bu amagla bagvurulan teknolojik tedbir ve uygulamalar
kullanilmakta ve 6n plana ¢ikmaktadir. Bunlarin arasinda en ¢ok dnem arz eden ve 6n plana
cikanlar; bireylerin konum verilerinin tespit ve takip edilmesinde kullanilan yazilim ve cihazlar,
termal kameralarla bireylerin viicut 1silarmin tespit edilmesi, kamusal alanda maske

takmayanlarin saptanmasinda kullanilan sabit veya drone’lara monte edilen kameralarla gezici
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sekilde kullanilan yiiz tanima sistemleri, kisilerin seyahat kayitlarina gore harita iizerinde risk
seviyelerinin anlagilmas: i¢in farklt renklerle isaretlenmesini saglayan algoritmalardan
olusmaktadir. Bu sayilan ara¢ ve uygulamalarin tamamu, ilgili kisilerin kisisel verilerinin tespit
edilmesi, toplanmasi, islenmesi gibi kisisel verilerin korunmasi hukukunu ilgilendiren 6nemli
faaliyetleri konu almaktadir. Bu siiregte de veri sorumlular1 ve veri igleyenlerin, ilgili kisilerin
kisisel verilerinin giivenligini saglamalar1 yasal bir gerektir. Bu nedenle kisisel verilerin hukuka
uygun olarak islenmesi ve bu konuda alinan herhangi bir 6nlemin hukukun genel ilkelerine
uygun olmasi, bu ¢ercevede kisilerin temel hak ve 6zgiirliikleri a¢isindan geri dondiiriilemez
zararlarin ortaya ¢ikmamasi 6nem kazanmaktadir. Bu amagla salgina karsi kullanilan teknolojik
araclarin ve bunlarin uygulamalarinin kisisel veri isleme faaliyetleri gerekli, amagla baglantili,
simirli ve olgiilii olmasi1 gerektigi gbézden kacirilmamalidir. Bu noktada, yukarida sayilan
teknolojik ara¢ ve uygulamalarin 6zelliklerine gore kisisel verilerin korunmasi hukukunun
temel ilkeleriyle uyumlu olup olmadigi, kanuna uygun olup olmadigi, aydinlatma
yikiimliliginiin seffaflik saglayacak sekilde saglanip saglanmadigi, veri gizliligine
elverisliligi, veri isleme faaliyetlerinde amaca gore ve bununla sinirhi isleme suretiyle veri

minimizasyonunun saglanip saglanmadigi konular1 6nem arz etmektedir.

Iste bu sebeple, salgnla miicadelede kullanilan ve inceleme konumuzu olusturan,
yukarida sayilan teknolojik ara¢ ve tedbirlerin, salginla miicadele bakimindan izah ve isaret
edilen 6nemlerine karsin, bunlarin nitelikleri ve kullanilma sekilleri itibariyla 6zellikle kisisel

verilerin korunmasi bakimindan hukuken tartisilmasi ve ele alinmasina gerek duyulmaktadir.

Bu tebligde amacimiz Koronaviriis salgininda kullanilan, 6zellikle yukarida saydigimiz
ve On plana ¢ikan teknolojik uygulamalarin, kisisel verilerin korunmasiin hukukunun temel
ilkelerinin karsisindaki hukuki durumunun incelenmesi; bu suretle hem Koronaviriis salgini
ozelinde hem de gelecekteki benzer durumlar i¢in, mer’i hukuk ve olmasi gereken hukuka dair

analiz ve Onerilerde bulunulmasidir.

Anahtar Kelimeler: Koronaviriis, Teknolojik Tedbirler, Kisisel Veriler, Kisisel Verilerin

Korunmasi
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EVALUATION OF PERSONAL DATA PROTECTION OF SOME
TECHNOLOGICAL MEASURES WHICH ARE APPLIED DURING THE STRUGGLE
WITH CORONAVIRUS OUTLOOK

Dr. Mete TEVETOGLU*

After the coronavirus epidemic spread to the whole of the World very quickly and turned
into a deadly force majeure at an unexpected level in human history; humanity has engaged in

a relentless struggle with this epidemic at the national and global level.

In this ongoing struggle and process, although one of the most arousing and discussed
topics are the issues of how the virus emerged, the vaccine against the disease or the drug and
how it will be developed and presented to the service of humanity, no agreed opinion or concrete
conclusion has yet been reached. Besides, the data available and the explanations made by the
experts; the source of the epidemic indicates that when discussions of vaccines and drugs will
not result in a short time, just like the epidemic. With the effect of this situation, it is understood
that the fight against the epidemic will continue for an unpredictable period, and the
technological opportunities and measures that will be developed in this struggle will come to

the forefront and will be of vital importance.

Due to the reasons explained, in the current situation and conditions, in the fight against
the epidemic, the detection of the current cases, their follow-up and thus preventing the spread
of the epidemic are of priority. In order to prevent the spread of the epidemic and mitigate its
effects, processing of personal data and sensitive personal data by third parties including but
not limited to public institutions and organizations is inevitable, especially with and without
limitation. In the processing of personal data, the technological measures and applications
applied for this purpose are used and come to the fore. Among them, the most important and
prominent ones are; software and devices used to detect and track the location data of
individuals, determination of the body temperature of individuals with thermal cameras, facial
recognition systems used in mobile or fixed-drone cameras to detect those who do not wear

masks in the public area, understanding the risk levels on the map according to the travel records
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of people which consists of algorithms that enable it to be marked with different colors. All of
these tools and practices are concerned with important activities under the law of protection of
personal data such as the identification, collection, processing of personal data of the related
persons. In this process, it is a legal requirement for data officers and data processors to ensure
the security of the personal data. For this reason, it is important that the personal data are
processed in accordance with the applicable law and that any precautions taken in this regard
comply with the general principles of the law, and that irreversible damages do not arise in
terms of individuals’ fundamental rights and freedoms. For this purpose, it should not be
overlooked that the technological tools and their applications used against the epidemic should
be necessary, bound, limited and measured. At this point, according to the characteristics of the
above-mentioned technological tools and applications, it is important to define that whether the
personal data protection is in compliance with the basic principles of the law; whether it
complies with the applicable regulations; whether the obligation of disclosure is provided in a
way to provide transparency; data confidentiality; whether the data minimization is satisfied

through data processing activities is limited with the purpose.

For this reason, despite the importance of the above mentioned technological tools and
measures used in combating the epidemic and constituting our examination point, it is required
to be discussed legally especially in terms of the protection of personal data by considering their

qualifications and the ways they are used.

In this paper, our aim is to examine the legal status of the technological practices used
in the coronavirus epidemic, especially mentioned above and which stand out against the basic
principles of the law of the protection of personal data; in this way, both for the coronavirus
epidemic and for similar situations in the future, it is the analysis and suggestions of the law

and the law that should be.

Keywords: Coronavirus, Technological Measures, Personal Data, Protection of Personal Data
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COVID - 19 SALGINININ ZAMAN CARTERI UZERINDEKi ETKILERININ
INGiLiZ VE TURK HUKUKLARINA GORE INCELENMESI VE
DEGERLENDIRILMESI

Dr. Onur Sabri DURAK*

2019 yili Aralik ayinin sonlarinda, ilk kez Cin’in Hubei eyaletinin Wuhan kentinde
ortaya ¢iktig1 diistiniilen ve 13 Ocak 2020 tarihinde tanimlanan “Yeni Koronavirus (COVID -
19)”, insandan insana bulagmak suretiyle sirasiyla Wuhan kenti, Hubei eyaleti, Cin’in diger
eyaletleri ve en nihayetinde diinyanin diger iilkelerinde de goriilmiistiir. Salgin, toplumsal,
ekonomik ve ticari etkilerini 6nce Cin’de, sonrasinda diinyanin hemen hemen her iilkesinde
gostermistir. COVID-19’un olumsuz etkileri, deniz ticareti ve deniz ticareti ile baglantili
faaliyetler iizerinde yogun bir sekilde goriilebilmektedir. COVID — 19 sebebiyle ortaya ¢ikan
arz-talep dengesindeki belirsizlikler, petrol fiyatlarindaki son yillarin en biiytik diisiisii, kiiresel
liman kisitlamalari, gemi personeline yonelik kisitlama ve yasaklamalar, yola elverislilikteki
gecikmeler ile karantina uygulamalar1 deniz tagimaciligini bazi tilkelerde neredeyse durma
noktasina getirirken, bazi bolge ve iilkelerdeyse deniz tagimaciliginin olduk¢a zor kosullarda

gerceklestirilmesini sonuglamaktadir.

Yine, bir¢ok iilkedeki yerel makamlar, gemide vaka goriilmesi halinde, bu durumun
kendilerine bildirilmesini de sart kosmaktadir. Gemideki vakalarin bildirilmesi halinde ise,
takip eden durumlarin yasandig1 goriilmektedir:

- Kilavuz kaptanlar gemiye ¢ikmay1 reddetmekte, bu da geminin demir bdlgesinde
bekletilmesine yol agmaktadir;

- Semptomlar COVID-19 ile uyum saglamasa dahi, kara personeli, ambulansa ihtiyaci
olan gemi personelini tagimayr kabul etmemekte, bu da bekleme siirelerini
artirmaktadir;

- Tahmil/tahliye personeli, ambulanst farketmeleri halinde, gemide ¢aligmay1
reddetmekte, bu da yiikleme bosaltma siirelerini uzatmaktadir; ve,

- Liman idaresi, geminin yanagsmasina izin vermeyebilmektedir.
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Yukarida sayilan hususlarin, ilgili gemi bakimindan gecikme, sapma, tutulma ve
ihtiyaglarin temini konusunda giicliikler ¢ikaracagi asikardir. Donatan ve kiracinin (carterer),
bu hususlarin etkilerini kendi menfaatlerine olmak iizere halletmeye c¢alismalarinin
carterpartilerde uyusmazliklara yol acacagi 6ngoriilebilmektedir. Hukuken, her bir s6zlesmenin
dili ve vakialardaki durumlar belirleyici rol oynar. Bununla birlikte, buradaki sézlesmeler
bakimindan géz Oniine alinmas1 gereken diger bazi hukuki sorunlar da yer almaktadir. Bahsi
gecen hukuki sorunlar arasinda denize elverislilik, giivenli liman ilkesi, konismento, bekleme
siiresi, hazirlik ihbari, kiranin durmasi, miicbir sebep, ifa imkansizlig1, yasal ve klas kurulusu

gereksinimlerine uygunluk, siber gilivenlik ve digerleri sayilabilir.

Tirk Hukukuna gore genis anlamda deniz ticareti sozlesmeleri olarak
isimlendirilebilecek gemi kirasi, zaman carteri ve navlun sozlesmeleriyle bu sézlesmelerin
taraflart COVID-19 siirecinde baslica etkilenenler arasinda yer almaktadirlar. COVID — 19’dan
etkilenen, basta zaman carteri olmak iizere matbu deniz ticareti sdzlesmelerinde Ingiliz
Hukukunun uygulanacagina iliskin klozlara siklikla rastlanmaktadir. Bahsi gecen klozlarin
nasil uygulanacagi ve etkilerinin neler olacagi ise, dogas1 geregi milletlerarasilik niteligi tasiyan
deniz ticareti sozlesmelerinde, beraberinde bir ¢ok hukuki sorunu ve tartismayi da beraberinde
getirmektedir. Uygulanacak hukuka iliskin klozun yan1 sira birgok matbu ¢arterpartide, bulasici
ve salgin hastaliklara iliskin klozlar bulunmaktadir. Bulasicit ve salgin hastaliklara iligkin
klozlarin dili ve igerigi belirleyici karakterde olup; davalarin yorumlanmasi iizerinde énemli
etkileri bulunmaktadir. Bahsedilen klozlarin arasinda BIMCO’nun 2015 tarihli klozunun
uygulamada siklikla kullamildigi goriilmektedir. Ne var ki, Ingiliz hukukunun uygulanacag
kararlastirilmis olsa da, Ingiltere mahkemeleri disinda goriilen davalarda bulasici ve salgin

hastaliklara iliskin klozlarin nasil uygulanacagi meselesi bagkaca sorunlara da yol agabilecektir.

Bu calismada, 6ncelikle, COVID-19’un deniz ticareti iizerindeki olumsuz etkileri genel
olarak incelenmistir. Akabinde, zaman carterlerindeki uygulanacak hukuka iligkin klozlar g6z
oniine almarak, salgin hastaliklarin Ingiliz ve Tiirk Hukuklarina gére miicbir sebep sayilip,
sayilmayacagi; sayildigi takdirde ise bu durumun zaman ¢arter(ler)i iizerindeki etkilerinin neler

olabilecegi karsilastirmali hukuk kurallar1 uyarinca irdelenmeye ¢alisiimistir.

Anahtar Kelimeler: COVID -19, zaman carteri, miicbir sebep.
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ANALYSIS AND EVALUATION OF THE IMPACTS OF COVID - 19 ON TIME
CHARTERS UNDER ENGLISH AND TURKISH LAWS

Dr. Onur Sabri DURAK*

The novel coronavirus (COVID), which was claimed to be first observed in the city of
Wuhan in Hubei province and was defined on January 13 of 2020, infected Wuhan city, Hubei
province, China, and finally other countries respectively. The outbreak demonstrated its social,
economic, and commercial impacts firstly in China and then in almost every other country in
the world. Adverse impacts of the COVID — 19 can be intensively observed on shipping and
shipping related activities as well. While in some countries maritime transportation is about to
stop, in some other countries, such maritime transportation activities are conducted under
challenging conditions due to supply and demand balance uncertainties, the sharpest decline in
oil prices in recent years, global port limitations, restrictions and bans on ship crew, delayed

port clearance and imposition of quarantine.

Moreover, in most jurisdictions, authorities require that they are informed when there is
a case aboard the vessel. Upon receiving a case, there have been instances where the following
has taken place:
- Pilots refusing to board the ship, resulting in a vessel being ordered to stay at anchorage;
- Land transport employees are refusing to take sick crew members who are in need of
ambulance to hospitals even if the symptoms do not match the COVID — 19, resulting
in an increase of laytime.
- Stevedores, upon noticing the ambulance, refusing to work on a vessel, resulting in an
increase of laytime; and,

- Port authorities may refuse to permit a vessel to berth.

The aforementioned issues can obviously result in delay, deviation, detention, and other
difficulties obtaining necessaries for the subject matter vessel. It can be foreseen that
aforementioned issues can give rise to charterparty disputes as owners and charterers seek to
deal with the impacts in order to protect their own interests. From a legal point of view, the

language of the contract in question and the facts of each case will be determinative. However,
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there are a number of other legal issues that should be addressed here as well. These legal issues
are namely as seaworthiness, safe port principle, bill of lading, arrived ship and laytime, notice
of readiness, off-hire, force majeure, frustration, compliance with statutory and class

requirements, cybersecurity and so on.

Bareboat charters, time charter, and contract of affreightment, which are broadly
regarded as shipping contracts under Turkish law, and their concerned parties can be counted
among the ones most affected during the COVID — 19. It is frequently encountered that there
are boilerplate clauses regarding the application of English law in shipping contract templates.
Application and impacts of the aforementioned clauses bring along a number of legal issues
and discussion due to their international character. Besides the applicable law clauses in
charterparties, a number of charterparty templates include boilerplate clauses regarding
infectious and contagious diseases. The language and content of the infectious and contagious
clauses are determinative, and they have a significant impact on the case interpretations. Among
these clauses, BIMCO’s 2015 dated clauses are generally used in practice. However,
interpretation of infectious and contagious clauses by courts other than in the UK where the

applicable law is English law can give rise to further disputes as well.

This study, firstly, analyzes the adverse impacts of COVID — 19 on shipping contracts.
Subsequently, this study discusses whether contagious diseases will be regarded as force
majeure under English and Turkish laws, and, if regarded so, what will be the legal
consequences considering the applicable law clauses in the time charters by use of comparative

law principles.

Keywords: COVID — 19, time charter, force majeure.
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COVID- 19 PANDEMISINDE OTOPSi iISLEMLERIi UYGULAMALARI

Prof. Dr. Nevzat ALKAN*

Otopsi islemleri ana olarak iki kategoriye ayrilmaktadir: Adli otopsi ve tibbi otopsi. Adli
otopsi, kaza, cinayet, intihar, slipheli 6liim gibi adli olaylarda hukuk mercilerinin adaletli bir
sonuca ulagabilmesi i¢in yapilan islemlerdir (1). Bu grup otopsi islemlerinde otopsi kararini
Cumhuriyet savcist verir ve 6lenin herhangi bir yakininin ya da herhangi bir kimsenin onay ve
kabul sart1 aranmaz (2). T1bbi otopsi ise, 6len bir kisinin, 6liim sebebinin belirlenmesi maksadi
ile yapilan istege bagh islemlerdir. Burada yapilan islem adli bir islem olmay1p, 6liim sebebini

ve mekanizmasini ortaya koymaya yarayan tibbi bir islemdir (1).

Ulkemizde tibbi otopsi islemleri hemen hemen hi¢ uygulanmamaktadir. Zaten
halihazirdaki adli-tibbi yapilanmada da tibbi otopsi islemlerini iilke capinda tatbik edecek ekip
ve donanim yapilanmasi da hazir edilmemistir. Adli otopsi islemleri ise adli tip merkezlerinde
tatbik edilmekte olup, bu grup otopsi islemleri sayis1 da gelismis bat1 {ilkelerine bakildiginda
oldukga geri sayilardadir.

Ulkemizde cenazeler gdbmme usulii ile ortadan kaldirilmaktadir (3). Bazi iilkelerde buna
alternatif olarak cenazelerin 6lii yakma firmlarinda (krematoryum), yiiksek 1sida kiil haline
getirilmesi islemleri de tatbik edilmektedir. Ulkemizde bdyle bir usiil mevcut olmayip,

halihazirda herhangi bir krematoryum da mevcut degildir.

Ulkemizde 6lii gdmme izin belgesi diizenlenmesi hakkinda mevcut hukuki mevzuat
uyarinca Olenler ile ilgili olarak 3 sekilde o6lii gdmme izin belgesi (defin ruhsati)
hazirlanabilmektedir. 1- Nobetci adli hekimler (halihazirda bu gorevi tiim iilkede daha ziyade
aile hekimleri, nobet usulil ile icra etmektedirler) 6len kisiyi muayene eder, 6ldiigiinden emin
olur, herhangi bir adli olay s6z konusu degil ise (kaza, cinayet, intihar ya da siipheli 6liim)
herhangi bir kimseye bilgi vermeden defin ruhsati tanzim eder ve sahis gomiiliir, 2- Nobetci
adli hekimler dlen kisiyi muayene eder, oldiigiinden emin olur, kaza, cinayet, intihar ya da

stipheli 6liim gibi bir adli olay s6z konusudur, Cumhuriyet savcisina bilgi verir, o andan itibaren
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artik yonetim Cumbhuriyet savcisindadir, 3- Hastane 6liimlerinde tedavi eden hekim 61ii gdmme
belgesi hazirlar ve bashekim de bu belgeyi onaylar ise cenaze defin edilebilir (3). iste Covid-
19 pandemisinde meydana gelen 6liimler ile ilgili olarak asil sorun da tigiincii kategori 6liimler

arasinda yaganmaktadir.

Deprem, sel felaketi gibi kitlesel felaket durumlarinda dlen sayisinin ¢ok fazla oldugu
durumlarda herkese otopsi islemi tatbik edilmez. Cenazeler 6lii muayenesi islemine maruz
birakilir ve adli nitelik tasima ihtimali olan cenazelere otopsi islemi tatbik edilir. Ugak kazasi
gibi kitlesel ama ¢ok parcali cenazeli 6liimlerde cenaze parcalarinin kime ait oldugunun ortaya
konmas1 i¢gin DNA incelemesi vs ileri tetkiklerin yapilabilmesi i¢in adli tip hizmet yiiriitiir.
Covid-19 gibi salgin hastalik durumlarinda ise 6liime sebebiyet veren hastalik etkenlerinin
otopsi islemlerinde islemi gergeklestiren saglik ¢alisanlarina bulagmasi ya da mikrobun ¢evreye
yayilmas1 s6z konusu olabilir. Bu sebeple salgin hastalik durumlarinda da her dlene otopsi
islemi tatbik edilmez (1). Ancak bu durum ¢ok sayida problemi de beraberinde getirmektedir.
Bu sorunlar arasinda; 1- Covid-19 salgin doneminde 6len kisiler s6z konusu mikrop kaynakli
mi1 hayatin1 kaybetmistir, yoksa baska sebeple mi hayatin1 kaybetmistir, 2- Kalp krizinden
hayatin1 kaybettigi ifade edilen saglik ¢alisanlar1 mikrobu kalbe olan ritm bozucu etkisinden mi
hayatin1 kaybetmistir, yoksa korunma amagli viicuda alinan ilaglarin kalbe olan yan etkilerinden
mi 6lmiislerdir, 3- Bu 6liimler is kazas1 nidir ? Olen saglik calisanlarinin yakinlari bu 6liimden

herhangi bir tazminat alma hakkina sahip midirler ? (4, 5).

Bu ve benzeri pek cok soru i¢in Covid-19 gibi yaygin Oliimlere sebebiyet veren
durumlarda da adli tibbi degerlendirmelerin ihmal edilmemesi bir zaruriyettir. Clinkii 6ncesinde
yapilmasi gereken islemler layiki ile yapilmadiginda, sonrasinda bu tiir sorularin cevaplanmasi
miimkiin olamayacaktir. Covid-19 pandemisi dahil pek ¢ok hastalikta, hastalik donemi ortadan
kalktiktan sonra hukuk mercilerinin 6niine ¢6ziim bekleyen ¢ok sayida problem yanstyacaktir.
S6z konusu problemlerin hakkaniyetle ¢oziimlenebilmesi i¢in, bu tiir kriz anlarinda yapilmasi

gerekenlerin sogukkanlilik ile ve dikkatlice yapilarak yerine getirilmesi bir zorunluluktur.

Bu konuda 6nerim; biiylik illerimizde, bu tiir olagandist zaman donemlerinde gorev
yapacak, etrafa ve ¢aliganlara hastalik etkeninin bulagmasini 6nleyecek altyapida biyo-giivenlik
ortami teskil edilmis otopsi merkezlerinin hazir edilmesidir. Istanbul, Ankara, izmir, Adana,
Antalya, Samsun, Erzurum ve Diyarbakir gibi 8-10 il merkezinde hazir edilecek bu bi¢cimdeki

biyo-giivenlikli otopsi merkezleri, bu tiir olagandist donemleri izleyen donemlerde ortaya
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cikacak ve ¢oziim bekleyen hukuki sorunlarin en saglikli sekilde ¢6zliime kavusturulmasi
bakimindan 6nem tastyacaktir. Ulkemizin hukuk hizmetinin de iddiali iilkeler arasinda yer
almasi istenmekte ise, bu tiir yapilanmalarin felaketler dncesinde diistiniilmesi ve hazir edilmesi

Oonem tagimaktadir.

Anahtar kelimeler; otopsi islemi, 6lii gomme, hukuk, adli tip, Tiirkiye.
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AUTOPSY PROCEDURES IN COVID-19 PANDEMIC
Prof. Dr. Nevzat ALKAN*

Autopsy procedures are mainly divided into two categories: Forensic autopsy and
medical autopsy. Forensic autopsy is the procedure performed for law enforcement to reach a
just result in judicial events such as accident, murder, suicide, suspicious death (1). In this group
autopsy process, the public prosecutor decides the autopsy decision and the conditions of
approval and acceptance of any relatives or anyone of the dead are not sought (2). Medical
autopsy, on the other hand, is optional procedures to determine the cause of death of a deceased
person. The procedure performed here is not a forensic procedure, but a medical procedure to

reveal the cause and mechanism of death (1).

Medical autopsy procedures are practically never performed in our country. Also, in the
current forensic-medical structuring, the team and equipment structuring that will carry out
medical autopsy procedures throughout the country have not been prepared. Forensic autopsy
procedures are carried out in forensic medical centers, and the number of autopsy procedures

in this group is also quite low compared to developed western countries.

In our country, funerals are eliminated by burial. In some countries, as an alternative to
this, the process of turning the funerals into ashes in cremation ovens (crematorium) is also
applied (3). There is no such procedure in our country, and there is not any crematorium at

present.

In accordance with the current legal legislation on the issue of burial permit in our
country, burial permit (burial license) can be prepared in 3 ways related to those who died. 1-
Forensic physicians on duty (currently performing this task throughout the country rather than
family physicians, by seizure method) examine the deceased person, make sure he is dead, if
there are no judicial events (accident, murder, suicide or suspicious death) It issues a burial
license and no one is buried without informing anyone. 2- Family physicians on duty examine
the deceased person, make sure he/she is dead, there is a forensic event such as accident, murder,
suicide or suspicious death. From that moment on, informs the public prosecutor about the the

administration. 3- If the physician treating the hospital deaths prepare a burial document and

* Istanbul University School of Medicine
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the chief physician approves this document, the funeral can be buried. The real problem with

the deaths occurring in the Covid-19 pandemic is among the third category deaths.

In cases of massive disasters such as earthquakes and floods, no autopsy is applied to
everyone (1). The bodies are subjected to a dead examination and autopsy is applied to the
bodies, which may have a forensic character. In mass but multi-part funeral deaths such as plane
crashes, forensic medicine provides services to perform advanced examinations similar DNA
procedures in order to reveal who the funeral parts belong to. In epidemic disease situations
such as Covid-19, it may be possible that the disease causing the death causes to be transmitted
to healthcare workers who perform the operation in autopsy or the microbe spreads to the
environment. For this reason, autopsy is not applied to every deceased in cases of epidemic
disease. However, this situation brings with it many problems. Among these problems; 1- Did
the people who died during the Covid-19 epidemic period die from the microbe in question, or
did they die for another reason? 2- Health workers, who are said to have died from a heart
attack, have lost their lives due to the rhythm-disrupting effect on the heart, or have they died
from the side effects of drugs taken to the body for protection, 3- Are these deaths a work
accident? Do relatives of the deceased health workers have the right to receive any

compensation from this death? (4, 5).

It is an imperative that forensic medical evaluations are not neglected in situations that
cause widespread deaths such as Covid-19 for these and many other questions. Because when
the actions to be taken before are not done properly, such questions will not be possible to be
answered later. In many diseases, including the Covid-19 pandemic, after the disease period has
disappeared, many problems will appear before the legal authorities. In order for these problems
to be solved equally, it is an imperative to fulfill what needs to be done in such crisis moments,

with calm and careful attention.

My suggestion on this subject; It is the preparation of autopsy centers in our big
provinces, which will serve in such extraordinary periods of time, and which will prevent
contamination of the disease factor, to the environment and employees. Bio-safe autopsy
centers in this form, which will be prepared in 8-10 provincial centers such as Istanbul, Ankara,
Izmir, Adana, Antalya, Samsun, Erzurum and Diyarbakir, will appear in the periods following
such unusual periods and in order to solve the legal problems that are waiting for a solution in

the healthiest way, will be important. If the legal service of our country is also desired to be
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among the ambitious countries, it is important to consider and prepare such structures before

disasters.

Keywords: autopsy procedure, burial, law, forensic medicine, Turkey.
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7242 SAYILI CEZA VE GUVENLIK TEDBIRLERININ iNFAZI HAKKINDA KANUN
iLE BAZI KANUNLARDA DEGISIKLiK YAPILMASINA DAIR KANUN’UN GENEL
DEGERLENDIRILMESI

Dr. Ogr. Uyesi Esra ALAN AKCAN *

Nefaz (niifuz) kokiinden tiireyen infaz kelimesi, yerine getirme, uygulama, bir hiikmiin
geregini yerine getirme anlamlarinda kullamlmaktadir. Infaz hukuku ise, ceza mahkemeleri
tarafindan verilen mahkumiyet kararlarindan hapis, adli para cezas1 veya giivenlik tedbirlerinin
nasil yerine getirilecegini veya nasil infaz edilecegini gdsteren hukuk dalidir. Infaz kanunlar:
infaza iligkin temel nitelikleri ortaya koymaktadir. Kanunsuz su¢ ve ceza olmaz ilkesi gibi,
kanunsuz infaz da olmaz. Infaz yapilirken hiikiimliiler arasinda ayrimciliga sebebiyet verecek
davraniglardan kaginarak, insan haklarina, insan onuruna saygili, esit, adil, hakkaniyete uygun
davranilmalidir. Burada en 6nemli amacin hiikiimliiniin topluma yeniden kazandirilmasi oldugu

gozardi edilmemelidir.

15 Nisan 2020 tarihli Resmi Gazete’de yayimlanarak yiiriirliige giren 7242 sayili Kanun,
5275 sayili Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda Kanun basta olmak iizere, TCK,
CMK, Infaz Hakimligi Kanunu, Denetimli Serbestlik Hizmetleri Kanunu gibi kanunlarin da
icinde oldugu toplam on bir kanunda degisiklik Ongormektedir. 7242 sayili Kanun’un
yurlirliige girmesiyle birlikte mesruiyetine yonelik tartigmalar da giindeme gelmistir. Bu
kanunile kanun koyucu, Covid- 19 olarak adlandirilan koronaviriis sebebiyle cezaevlerindeki
mahkum ve tutuklular1 korumay1 m1?; mevcut cezaevlerinin kapasitelerinin iistiindeki hiikiimlii
ve tutuklu sayisindaki yigilmay1 azaltmayr m1?; yoksa cezalarin siirelerini mi kisaltmay1 m1?
hedeflemektedir. Oncelikli olarak cezaevinde kalan hiikiimli ve tutuklularm bu viriis
salginindan zarar gormesinin Oniline gecilmek istendigini belirtebiliriz ancak tutuklularin
durumundan hi¢ s6z edilmemesi bu sonuca varilmasini giiclestirmektedir. Bu nedenle asil
amacin normal cezaevi standartinin iistiindeki yogunluktan dolay1 iyilestirme yapilmasi ihtiyaci
oldugu agiktir.

Cezaevlerindeki yogunlugun sebepleri arasinda kosullu saliverme orani ilk akla

gelendir. Zira 1 Haziran 2005°ten onceki Infaz Yasasi olan 647 sayili Yasa uyarinca;

* Medipol Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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hiikiimliiler 1/2 kosullu saliverme ve ayda 6 giin indiriminden yararlandirilarak cezalarinin %
40’1 infaz edilmekte idi. 1 Haziran 2005’te yiiriirliige giren 5275 sayili CGTIHK ile 2/3 orani
getirilmis ve bununla birlikte artik hiikiimliilerin cezalarinin % 66’s1 cezaevlerinde gecirme
durumu ortaya ¢ikmistir. Yine miikerrirler agisindan 3/4 orani getirilmistir. Buna gore hiikiimli
miikerrir ise, miukerrirler hakkinda hiikkmedilen cezalarim % 75’inin infaz edilmesi

gerekmekteydi ve bu da miikerrirlerin yarattig1 bir yogunluga sebep olmakta idi. Bu baglamda

7242 Sayili Kanun’a baktigimizda;

Sartla saliverme oranlarinda degisiklik yapildigini gérmekteyiz. Istisna suclar ayri
tutulmak tlizere, 2/3 oran1 yine 1/2 ‘ye indirilmistir. Buna gore, yukarda belirttigimiz 5275 say1li
yasaya gore, % 66 oranini cezaevinde gecirmesi gereken hiikiimliiler i¢in bu oran tekrar %
50’ye inmis olmaktadir. Yine, 1 yil denetimli serbestlik siiresi getirilmistir. 1 yillik denetimli
serbestlik siiresi geregince de; Ornegin, 10 yil hapis cezasi olan bir hilkiimli eger istisna
suclardan degilse; 1/2 kosullu saliverme uygulanarak cezasinin yarisi indirilecektir. Buna gore
5 yil hapis cezas1 s6z konusu olacaktir. 1 y1l da denetimli serbestlikten yararlandiginda da 4 y1l
cezast kalacaktir. Yani bu durumda %66 olan oran tekrar %40’a olmustur. Miikerrir ve orgiitli
suclar agisindan cezalarinin %75’infaz edilmekte iken, yeni 7242 sayili Yasa ile artik 2/3
oranma indirilmistir. Yani 3/4 oranindan, 2/3 oranina geri indirilmistir. Istisna suglarda
degisiklik yapilmamustir. istisna suclardan olan drnegin, 3713 sayili Terdrle Miicadele Kanunu
kapsaminda bir su¢ islenmisse, Onceki oran olan 3/4 orani aynen devam edecektir. Yine,
uyusturucu ticareti su¢u (TCK m. 188) bakimindan oranlarda herhangi bir degisiklik

yapilmamigtir.

7242 Sayili Yasanin Gegici 6. maddesi uyarinca;

30 Mart 2020 tarihinden 6nce islenen suclarda; 1 yil olan denetimli serbetlik orani
(Infaz Kanunu m. 105/A) 3 yila ¢ikarilmistir ve sartla saliverme oran1 da 1/2° ye indirilmistir.
Buna gore, 6rnegin, hiikiimlii hakkinda 6 yil hapis cezast 6ngoriilmiis ise, sartla saliverme
oranindaki degisiklik ile birlikte 6 y1l 3 yila inecektir ve denetimli serbestlik oran1 da 1 yildan
3 yila ¢ikartildig1 i¢in, bu hiikiimliiniin hi¢ cezavinde kalmayacag1 bir sonu¢ dogmustur.! Gegici
6. maddenin 3. fikras1 uyarinca da , bu durum iyi halli olmak kosuluyla kapali ceza infaz

kurumlarinda bulunan hiikiimliiller hakkinda da uygulanacaktir. Bu durumda, agik infaz

PR

Infaz Kanunu m. 105/A maddesi geregince 3 yil denetimli serbestlik uygulanarak serbest kalacaklardir.
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kurumunda olan veya aciga ayrilmaya hak kazanan veya kapali infaz kurumlarinda yer alan tiim
hiikiimliiler bakimindan gecgerli olacaktir. Yine 0-6 yas grubunda ¢ocugu bulunan kadin
hiikiimliiler ve 70 yasin1 tamamlayan hiikiimliiler bakimindan denetim siiresinin 3 yil degil 4
y1l olarak uygulanacagi belirtilmektedir. Cocuklar acisindan da onlar lehine diizenlemeler
getirilmistir. Covid-19 nedeniyle acik cezaevinde bulunan hiikiimliilerin, 31 Mayis 2020

tarihine kadar mazeret izinli kabul edilerek infaz kurumundan ayrilmalar1 saglanmistir.

Ozel infaz usulleri gelistirilerek, hafta sonu infaz, konutta infaz, aksam infaza iliskin
yeni esaslar belirlenmistir. Hamile hiikiimliilere tanian infazin ertelenmesi diizenlemesinde
stire uzatilmistir. Otomatik iyi hal ( m. 89 infaz kanunu) degistirilerek, 6 ayda bir iyi hallilik
denetiminin yapilmasi Ongoriilmiistiir. Yine 10 yilin iizerinde suglarda kurul olusturulma
imkan1 getirilmistir. Cezaevi idaresi, cumhuriyet bagsavcisinin baskanliginda, ihtiyaca gore
Aile, Calisma ve Sosyal Hizmetler Bakanlig1 ve Saglik Bakanlig1 temsilcilerinin de katilacagi
idare ve gdzlem kurulu raporlarma gore bu iyi halin degerlendirilecegi belirtilmistir. Infaz

hakimligi 6n plana ¢ikarilmistir ve yetki ve gorevleri genigletilmistir.

30 Mart 2020 tarihinden sonra islenen suglarda; istisna suglar hari¢, denetim siiresi 1
yildir. Kosullu saliverme orant 1/2’dir.  Denetimli serbestlik siiresi de 1 yil olarak

uygulanacaktir.

Bunun gibi bir ¢ok esasl degisiklige rastlamaktay1z.

Infaz kanunlarinin temelinde, suclu yer almalidir. Hiikiimlii esas alinmalidir. Kanun
kapsaminda yer alan kurumlarin uygulanmasi agisindan, hiikiimliilerin tehlike hali veya iyi
halleri, topluma yeniden kazandirilmalar1 son derece titizlikle lizerinde durulmasi gereken,
incelenmesi gereken konulardir. infaz kanunda degisiklik tartigmalar1 esasinda uzun zamandir
iizerinde ¢alisilan bir konuydu. Covid- 19 sadece siireci hizlandirmistir. Degisiklik
yapilmasinin esas sebebi, cezaevlerindeki yogunluktur. Suglar arasinda bu kadar farkli
oranlara gidilmesi ve bu kadar ¢ok istisnaya yer verilmesi elestiriye acik bir durum
yaratmaktadir. Tiim suglar i¢in tek oran belirlenmeli veya belki bir iki istisna ile sinirh
tutulmaliydi. Bu haliyle uygulanmasi ¢ok zor bir kanun halini almigtir. Yine Taslak metnin
TBMM’ne giden halinde denetimli serbestlikte ceza miktarina gore oransal bir sisteme
geciliyordu ki bu haliyle herkesin bir miktar icerde kalmasi saglanarak cezasizlik algisi

giderilmis olacakti. Bundan neden vazgecildigini anlamak miimkiin degil. Diyebiliriz ki, infaz
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hukukuna iliskin ilkeler 15181nda, esitlik ilkesine uygun bir diizenleme mesruiyet tartigmalarini

ortadan kaldiracak nitelikte olacaktir.

Anahtar Kelimeler : infaz, kosullu saliverme, denetimli serbestlik, hiikiimlii, 6zel infaz

usulleri
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GENERAL EVALUATION CONCERNING THE LAW NO. 7242 AMENDING THE
LAW ON THE EXECUTION OF SENTENCES AND SECURITY MEASURES AND
SOME OTHER LAWS

Dr. Esra ALAN AKCAN *

The term of execution (infaz) which is derived from the root of nefaz (niifuz) means to
carry out, implement and fulfil the requirements of a decision. Law of execution is the branch
of law indicating how the imprisonment sentences, judicial fines or security measures imposed
by the criminal courts shall be executed or enforced. The laws on execution provide for the
fundamental qualifications concerning the execution. Just as the principle of nullum crimen,
nulla poena sine lege, no execution is possible without a law. During the execution, behaviours
which might cause discrimination among the convicts should be avoided, and the treatment
should be in compliance with human rights and equity, respectful to human dignity, and equal
and fair. It should not be ignored that the most important purpose of the execution is the

reintegration of the offender with the society.

The Law No. 7242 which entered into force upon publication on the Official Gazette
dated 15 April 2020 provides for amendment in eleven laws including laws such as the Turkish
Criminal Code, Criminal Procedure Code and Law on the Office of the Execution Judge, and
primarily the Law No. 5275 on the Execution of the Sentences and Security Measures. Upon
entry into force of the Law No. 7242, discussions concerning its legitimacy has come up. Is the
reason of enacting this Law, protecting the convicts and detainees in the prisons because of the
coronavirus known aa Covid-19, or decreasing the accumulated number of the convicts and
detainees which is over the current capacity of the prisons, or just shortening the duration of the
sentences? First of all, it can be stated that it is aimed to prevent the suffering of the convicts
and detainees in prisons from this pandemic, however the fact that the condition of the detainees
is not considered makes it harder to reach this conclusion. Also, it is clear that improvement is

necessary, as the population is over the normal standards of prisons.

* Medipol University School of Law Faculty Member
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Among the reasons of overpopulation of the prisons, the first thing coming to mind is
the ratio of the conditional release. Under the Law No. 647 which was the Law on Execution
before 1 June 2005, the convicts were granted to conditional release by 2 and mitigation of 6
days for a month, and 40% of their sentences was executed. Under the Law No. 5275 on the
Execution of Sentences and Security Measures which entered into force on 1 June 2005, the
ratio of 2/3 was provided and thus, it caused the convicts to serve 66% of their sentences in the
prisons. Besides, the ratio of % was provided in relation to the repeat offenders. Accordingly,
in the event that the convict was a repeat offender, 75% of the sentence imposed was to be

executed and this has resulted in an overpopulation caused by the repeat offenders.

In this context, when the Law No. 7242 is examined,;

It can be observed that an amendment has been conducted on the ratio of conditional
release. Other than the exceptional offences, the ratio of 2/3 has been decreased to '%.
Accordingly, under the mentioned Law No. 5275, this ratio for the convicts who are to serve
66% of their sentences in the prison has decreased again to 50%. Also, a probation for a period
of 1 year has been stipulated. In accordance with the probation period of 1 year, the penalty of
a convict sentenced to imprisonment for a period of 10 years shall be decreased by one half
implementing the conditional release by % if the offence is not one of the exceptional offences.
Accordingly, the period of imprisonment shall be 5 years. And when the convict avails of the
probation, the remaining sentence shall be 4 years. In other words, the ratio of 66% has become
40% again. While 75% of the sentence was executed with regard to the repeat offences and
organized crimes, the new Law No. 7242 has decreased this ratio to 2/3. In other words, the
ratio of %4 has decreased to 2/3 again. No amendment has been made concerning the exceptional
offences. For example, if an offence within the scope of the Counter Terrorism Law No. 3713
which is one the exceptional offences is committed, the previous ratio of % continues to be
implemented. Also, no amendment on the ratio has been set out in relation to the drug trafficking

(article 188 of Turkish Criminal Code).

In accordance with provisional article 6 of the Law No. 7242,

For the offences committed before 30 March 2020, the probation period which was 1
year has been increased to 3 years (article 105/A of Law on Execution) and the ratio for
conditional release has been decreased to '42. Accordingly, if the convict is sentenced to
imprisonment for a period of 6 years, upon this amendment on the ratio for conditional release,

the duration of 6 years shall decrease to 3 years, and as the probation period has been increased
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from 1 year to 3 years, this results in that the convict shall not stay in the prison!. In accordance
with provisional article 6 paragraph 3, this amendment shall also be applied in relation to the
convicts who are in closed penitentiary institutions as long as they show good conduct. In this
case, this shall be applicable with regard to all convicts who are in open penitentiary institutions
or are entitled to the open institution or who are in closed penitentiary institutions. Moreover,
it is set out that women convicts bearing a 0-6 year old child and convicts turning 70 years old
shall be subjected to probation for a period of 4 years instead of 3 years. Also, amendments in
favour of the juveniles have been provided for. The convicts who are in open prisons have been
granted casual leave from the penitentiary institution because of Covid-19 until 315 May 2020.
Special procedures for execution have been improved and new principles have been specified
concerning execution at the weekend, execution in house, and execution at night. The duration
for the suspension of the execution provided to pregnant convicts has been extended. Automatic
good conduct (article 89 of Law on Execution) has been amended and it has been set out to
carry out good conduct supervision every 6 months. It is provided for that the good conduct
shall be evaluated according to the reports of administration and observation board, in the
chairmanship of the Chief Public Prosecutor, consisting of the administration of the prison, if
needed, the representatives from the Ministry of Family, Labour and Social Services and the
Ministry of Health. The execution judgeship has been brought into foreground and their

competences and duties have been extended.

For the offences committed after 30 March 2020, the period of supervision is 1 year
except for exceptional offences. The ratio for conditional release is '2. Also, the period of

probation shall be implemented for a year.

Many essential changes are provided as mentioned above.

The offender should be located at the centre of laws on execution. The convict should
be considered as basis. With regard to the implementation of structures falling in the scope of
the Law, the dangerous behaviour or good conduct of the convicts and their reintegration with
the society are issues to be focused on and examined meticulously. Actually, the amendment

on the Law on Execution has been a topic of discussion for a long time. Covid-19 has just

!'Under provisional article 1 of the Bylaws on Separation to Open Penitentiary Institutions, the convict shall stay
only 3 days. Under article 105/A of Law on Execution, they shall be released after implementation of probation
for a period of 3 years.
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expedited the process. The main reason of the amendment is the overpopulation in the prisons.
The fact that there are such different ratios among the offences and so many exceptions is an
issue that is open to criticism. A single ratio should have been specified for all offences or it
should have been limited with one or maybe two exceptions. In the current case, it has become
a law which is hard to implement. Yet the draft law submitted to the Grand National Assembly
of Turkey provided a proportional system for probation according to the amount of the sentence,
and thus in this new system, everyone would be ensured to stay in prison for a while and the
perception of impunity would be eliminated. It is not possible to understand why this system
was abandoned. It could be stated that in line with the principles concerning the law of execution
that a regulation in compliance with the principle of equality would eliminate discussions of

legitimacy.

Keywords: Execution, conditional release, probation, convict special procuderes of execution
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YAPAY ZEKANIN CEZA HUKUKUNA YANSIMASI

Av. Dr. Murat SADAK *

Gilintimiizde bilim ve teknolojideki gelismenin ulastig1 en giincel ve bir o kadar da dikkat
cekici nokta yapay zekadir. Yapay zeka, insan zekasina 0zgli olan, algilama, 6grenme,
diisiinme, fikir yliriitme, sorun ¢ézme, iletisim kurma, ¢ikarimsama yapma ve karar verme gibi
yiiksek biligsel fonksiyonlar1 veya otonom davraniglart gdsteren yapay bir isletim sistemi
olarak tanimlanabilir. Daha 6z bir agiklama getirmek gerekirse yapay zekd, bir insan gibi
diisiinebilen ve yapabilen bilgisayar sistemleri olarak goriilebilmektedir!. Bagka bir tanima gore
de insanlarin dogal olarak sahip olduklar1 zeka ile ¢ozdiikleri problemleri ¢c6zme becerisine
sahip makinelerdir®.Yapay zek, insan zekdsindan bagimsiz bir zekd olusturma yolunda hizla
ilerlemekte ve insandan bagimsiz olarak karar verici noktasina gelmis bulunmaktadir. Insanda
bulunan diisiince artik yapay zekdda da bulunmakta oldugundan teknoloji ilerledik¢e daha

smursiz bir gii¢ haline gelecektir.

Yapay zekdnin ne oldugunun dogru bir sekilde anlasilmasi igin geg¢misine ve
gecmisinden giiniimiize olan mihenk taslarina bakmamiz lazimdir. ilk olarak Karel
Capek, R.U.R adl1 tiyatro oyununda yapay zekaya sahip robotlar ile insanligin ortak toplumsal
sorunlarint ele alarak, 1920 yilinda yapay zekanin insan aklindan bagimsiz gelisebilecegini
ongormistii. Ancak genel kabul goren goriise gore, 1956 yilinda Dartmouth College’da
gerceklesen yaz okulu etkinliginde baglayan proje, yapay zekada ilk adimlar olarak kabul
edilmektedir. Diinyada yapay =zekayla ilgili epeyce calismanin yapildig: literatiirde
goriilmektedir’. Yapay zekdnin yeni ve giincel bir trend olmasindan dolay1 birgok

arastirmacinin bu alana yonelmesi son derece dogaldir.

* {stanbul Barosu

! ALLAHVERDI, Novruz, Uzman Sistemler, Istanbul 2002, s. 1.

2 John McCARTY in tanim1 ve buna iliskin agiklamalar i¢in bkz. BOZKURT Yiiksel, s. 6.

3 http://news.mit.edu/2016/marvin-minsky-obituary-0125 bkz. M. Hakan Eris, Yapay Zeka Caginda Hukuk,
https://www.istanbulbarosu.org.tr/files/docs/yapayzekacagindahukuk.pdf
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Yapay zekanin etkileri hukukun bir¢ok dalina da yansimis olup, bu anlamda halihazirda
cok ciddi ¢alismalar yapilmaktadir. Yapay zeka sisteminin insan ile etkilesimde oldugu her
durumun, hukuk alaninda da yansimalar bulmas1 son derece dogaldir. Ancak yapay zekanin
ceza hukukuna etkilerinin ¢ok fazla oldugunu, bu yansimalarin su anda goriildiigiine kiyasla
yakin gelecekte ¢ok daha fazla yansimasi ve etkisi ile karsilasilacagini belirtmekte fayda vardir.
Calismamizda yapay zekanmm ceza hukukuna yansimasi, etkisi ve sonuglari iizerinde
durulacaktir. Sunu da belirtmeliyiz ki hukuk diizenimizde yapay zekay: dogrudan ilgilendiren

hukuki ve cezai bir diizenleme yoktur.

“Yapay zekanin sebebiyet verdigi suglarda sorumluluk olabilir mi? Olabilirse bu
sorumluluk kime aittir?”” seklindeki sorunsal biiyiik dnem arz etmektedir. Ozellikle yapay zeka
sug islerse, dolayl fail mi yoksa asli fail olarak m1 sorumlu olacaktir? Eger yapay zeka sugta
kullanilan bir ara¢ ise herhangi bir sorumlulugu olmayacag agiktir. Neticede sadece sugta
kullanilan herhangi bir sug aletinden farki yoktur. Ancak sugta insan iradesinden bagimsiz bir
sekilde rol almissa yani kendisi karar verme yetisini kullanmigsa tabidir ki ceza hukukunda fail
olarak sorumlu olacaktir. Insan iradesinden bagimsiz olarak hareket etmemisse yapay zekanin
programcist yahut kullanicisinin sorumlu olacagi kusku gotiirmez. Sayet sug lizerinde yapay
zekayla birlikte programcisi yahut kullanicinin dahli varsa istirak hiikiimlerine gore sorumluluk

dogacagi da ayni1 6l¢iide dogru bir ¢ozliimii ifade etmektedir.

Yapay zekanm taksir sorumlulugu disinda kasta dayanan sorumlulugu olabilir mi? ileri
diizeyde yapay zekanin eylemlerini kontrol etme yetisi vardir. Yapay zeka bilerek ve isteyerek
hareket edebilir. Artik kendisi programcisindan bagimsiz hareket edebilecek boyuta eristigine
gore, bilerek ve isteyerek hareket ederse yapay zekanin kasta dayanan sorumlulugunun da

olacag1 acik ve kesindir.

Yapay zekanin sorumluluguna gidildiginde ona uygulanacak yaptirim tiirii ne olacaktir.
Cezai yaptinm gilinlimiizde, artik insan disinda herhangi bir canliya veya varliga
uygulanmamaktadir. Hukukumuzda tiizel kisilerin sorumlulugu idari yaptirimlarla sinirlidir.
Yapay zeka acisindan da tiizel kisilere uygulanacak yaptirima benzetilmek suretiyle bir yaptirim

ongoriilebilir. Ancak gelecekte yaptirim yapisinda bir degisiklik gerekecegine de kusku yoktur.

Son olarak {izerinde durulmasi gereken bir diger konu; “Yapay zekadya karar

mekanizmasinda yer alan yargiclik rolii verilebilir mi?” seklindedir. Hukukumuzda hakimin

218



vicdani kanidan yola ¢ikarak karar vermesi Anayasal bir zorunluluktur. Bu noktada her ne kadar
yapay zekaya vicdani kani 6zelliginin saglanmasi -simdilik- miimkiin gériinmese de benzer
olaylar karsisinda yapilacak benzer cikarimlar ile bazi alanlarda sinirli sekilde verilecek
tanimlamalar dogrultusunda yapay zekanin uzak olmayan bir gelecekte yargic roliiyle de
yargilamalara dahil edilebilecegi kanaatindeyim*. Ancak insan eliyle olusturulmus bir sistem
tarafindan gergeklestirilecek is ve igslemlerin en nihayetinde bir kontrol mekanizmasina tabi
olmas1 da gerekmektedir. Bu kapsamda yapay zekanin yargilamalara yargic roliiyle dahil
edilmesi durumunda dahi bir “check up” mekanizmasi ile daimi olarak kontrole tabi tutulmasi

gerekmektedir.

Anahtar kelimeler: Yapay zeka, robot, sug, ceza hukuku, faillik.

4 Britanyal aragtirmacilar, dava dosyalarini inceleyerek hakimlerin aldigi kararlar1 yiizde 79 oraninda tahmin
edebilen yapay zeka gelistirdi. Londra College Universitesi arastirmacilarindan Dr. Nikolaos Aletras “Yapay
zekanin yakin gelecekte hakim ya da avukat olarak hizmet verebilecegini diisiinmiiyoruz ancak davalardaki belirli
oriintiilerin bazi sonuglari ortaya ¢ikardigimin bilinmesinin faydalr olacagi kanaatindeyiz. Ayrica hangi konularin
Avrupa Insan Haklar: Bildirgesi 'ne aykiri sayildigim gérmek icin de yapay zeka oldukga degerli bir arag.” seklinde
konustu. Bkz. www. https://www.dunyahalleri.com/yapay-zekadan-hakim-olur-mu/
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REFLECTION OF ARTIFICIAL INTELLIGENCE IN CRIMINAL LAW

Att. Dr. Murat SADAK *

Artificial intelligence is the most up-to-date and remarkable point reached by the
development of science and technology today. Artificial intelligence can be defined as an
artificial operating system that is specific to human intelligence, showing high cognitive
functions such as perception, learning, thinking, executing ideas, solving the problems,
communicating, inferencing and decision making, or autonomous behavior. If a more specific
explanation is required, artificial intelligence can be seen as computer systems that can think
and do like a person.! According to another definition, artificial intelligence is machines that
have the ability to solve problems that people solve with their natural intelligence.? Artificial
intelligence is rapidly advancing to create an intelligence independent of human intelligence
and has reached the point of being an independent decision maker. Because the emotions and
thoughts found in man are now in artificial intelligence, the technology will become more and

more unlimited power as it progresses.

For an accurate understanding of what artificial intelligence is, we need to look at the
past and the touchstone from past to present. At the first, Karel Capek addressed the common
social problems of humanity with artificial intelligence robots in the theater play R.U.R. and
thus, in 1920, he predicted that artificial intelligence could develop independently of the human
mind. But, according to the generally accepted opinion, a project, which started at the summer
school event in Dartmouth College in 1956, is considered as the first steps in artificial
intelligence. It is seen in the literature that quite a lot of work has been done on artificial
intelligence in the world.? Since artificial intelligence is a new and current trend, it is very

natural for many researchers to turn to this field.

The effects of artificial intelligence are reflected in many branches of law, and in this

sense, very important studies are already being done. It is quite natural that any situation in

* {stanbul Bar Association

" ALLAHVERDI, Novruz, Uzman Sistemler, Istanbul 2002, p. 1.

2 For John McCARTY ’s definition and other explanations, see: BOZKURT Yiiksel, p. 6.

3 http://news.mit.edu/2016/marvin-minsky-obituary-0125 see. M. Hakan Eris, Yapay Zeka Caginda
Hukuk, https://www.istanbulbarosu.org.tr/files/docs/yapayzekacagindahukuk.pdf
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which the artificial intelligence system interacts with people also finds reflections in the field
of law. However, the effects of artificial intelligence on criminal law are very high; It is worth
noting that these reflections will have much more reflections and effects in the near future
compared to what is currently seen. In our study, the reflection of artificial intelligence in
criminal law, its effects and results will be emphasized. We should also point out that there is

no legal and criminal regulation in our legal order that directly concerns artificial intelligence.

Whether responsibility is possible in crimes caused by artificial intelligence; if
responsibility is possible, the question of who this responsibility belongs to is of great
importance. If artificial intelligence commits a crime, will it be the indirect or primary agent?
It is clear that if artificial intelligence is a tool used in crime, it will not have any responsibility.
Ultimately, it is no different from any crime device used only in crime. However, if it has acted
independently of human will in crime, that is, it has used his decision-making ability, it is
natural that he will be responsible as a perpetrator in criminal law. If artificial intelligence has
not acted independently of human will, there is no doubt that the programmer or user of artificial
intelligence will be responsible. If there is a programmer or user involving artificial intelligence
on crime, it is equally the right solution to be held accountable according to the provisions of

the participation.

Could artificial intelligence have a muscle-based responsibility other than negligence?
Advanced artificial intelligence has the ability to control its actions. Artificial intelligence can
act knowingly and willingly. Now that he has reached the size to act independently from his
programmer; it is clear and certain that artificial intelligence will also have a caste-based

responsibility if it acts deliberately and willingly.

When artificial intelligence is held responsible in criminal law, what kind of sanction
will be applied to it? Criminal sanctions are not applied to any living thing or being other than
a human being today. In our law, the liability of legal persons is limited to administrative
sanctions. In terms of artificial intelligence, a sanction can be envisaged by comparing the
sanction to be applied to legal persons. However, there is no doubt that a change in sanction
structure will be required in the future.

Finally, another issue to be emphasized is; whether it can be given the role of judge to
artificial intelligence decision mechanism. In our law, it is a constitutional imperative that the

judge decides based on his conscientious opinion. At this point, although it does not seem
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possible to provide conscientious opinion to artificial intelligence for now, I am of the opinion
that artificial intelligence can be included in the judiciary in a distant future, in line with the
definitions to be given in some areas with similar inferences against similar events.* However,
the work and operations to be carried out by a human-created system must ultimately be subject
to a control mechanism. In this context, even if artificial intelligence is included in the

proceedings with the role of a judge, it must be constantly checked by a check-up mechanism.

Keywords: Artificial intelligence, robot, crime, criminal law, agency.

4 British researchers have developed artificial intelligence that can predict judges' decisions by 79 percent by
examining case files. Dr. Nikolaos Aletras who is researcher in University of London College, explained that:
“We do not think that artificial intelligence can serve as a judge or a lawyer in the near future, but we believe
that it will be useful to know that certain patterns in cases bring some results. Also, artificial intelligence is a
very valuable tool to see which issues are deemed to be against the European Declaration of Human Rights.
See: https://www.dunyahalleri.com/yapay-zekadan-hakim-olur-mu/
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KiSi OZGURLUGU VE GUVENLiIGi HAKKINA MUDAHALE OLUSTURAN
TUTUKLAMANIN OLCULU OLMASI VE 7242 SAYILI KANUN’UN 15.
MADDESININ BU KAPSAMDA DEGERLENDIRILMESI

Dr. Hiiseyin TURAN*

Temel hak ve dzgiirliiklerden olan kisi 6zgiirliigii ve giivenligi hakki, Avrupa Insan
Haklar1 So6zlesmesi’nin (S6zlesme) 5. ve Anayasa’nin 19. maddelerinde gilivence altina
alinmistir. Boylelikle bu hak, hem evrensel, hem de ulusal diizeyde bir hak olarak ana
belgelerde yerini almistir. Kisi 6zgiirliigii ve glivenligi hakki, devletin bireylerin 6zgiirliigiine
keyfi olarak miidahale etmemesini &ngdren temel bir haktir. Avrupa insan Haklar1 Mahkemesi
de (AIHM) kisi 6zgiirliigii ve giivenligi hakkini, demokratik toplum diizeninde en &nemli
haklardan birisi olarak gérmektedir. Bu hak aslinda devletin negatif yiikiimliiliiglinii ortaya
koymaktadir. Bir baska ifadeyle devlet, kural olarak 6zgiirliige miidahale etmeme, 6zgiirliigii
kisitlamama yiikiimliiligii altindadir. Bununla birlikte gerek S6zlesme’de, gerekse Anayasa’da,
kisilerin 6zgiirliigiinden mahrum birakilabilecegi durumlar da belirlenmistir. Bu hallerin sinirl
durumlar i¢in Ongorildiigl gézardi edilmemelidir. Dolayisiyla kisi 6zgiirliigii ve gilivenligi
hakkinin kisitlanmasi, ancak Anayasa ve Sozlesme kapsaminda belirlenen durumlardan

herhangi birinin varlig1 halinde s6z konusu olabilecektir.

Kisi 6zgiirliigii ve glivenligi hakkinin temel sorunlarindan birisi tutuklama tedbiridir.
Anayasa ve Sozlesme’de tutuklama, kisi 6zgiirliigline miidahaleye imkén veren durumlardan
birisi olarak kabul edilmistir. Bunun i¢in dncelikle sucun islendigine dair makul sliphe ve/veya
kuvvetli belirti ile tutuklama nedenlerinden birinin bulunmas1 gerekir. Tutuklama tedbirinin
temelinde, devletlerin sugla etkin bir sekilde miicadele etme goérevinin bir geregi olarak kamu
diizeni ve giivenligin saglanmasi yatmaktadir. Higbir devlet, bu goérevden kendini bagisik
tutamaz. Bunun i¢in ceza muhakemesini etkili kilmak amaciyla Ceza Muhakemesi Kanunu’nda
(CMK) koruma tedbirleri ongoriilmiistiir. Kuskusuz bu tedbirlerden belki de en Onemlisi
tutuklama tedbiridir.

Anayasa’da ve Sozlesme’de, sug isledigi iddiastyla 6zgiirliiglinden yoksun birakilan

kisiye bazi haklar taninmistir. Ceza sorusturmasi ve kovusturmasi kapsaminda tutuklanan

* Anayasa Mahkemesi Raportorii
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kisilerin, Habeas Corpus giivencesine bagli olarak, her asamada serbest birakilmayi talep etme
haklar1 bulunmaktadir. Zira muhakeme siirecinde tutuklanan kisinin 6zel durumu ya da ceza
muhakemesi agisindan tutuklamadan beklenen amacin gerceklesmesi gibi nedenlerle kisilerin
daha fazla 6zgiirliiklerinden yoksun birakilmasi anlamsiz hale gelebilir. Bu amagla CMK’nun
101. maddesinde diger kosullarin yaninda tutuklamanin 6l¢iilii olmasi gerektigi iizerinde 6zenle
durulmustur. Olgiiliiliikten ne anlasilmas gerektigi ile ilgili olarak derece mahkemeleri, kisinin
tutuklu kaldigi siire, yargilama sonucunda verilecek muhtemel ceza miktar1 gibi sinirli kriterleri
dikkate almiglardir. Ayni zamanda 6lg¢iiliiliik, somut olayda tutuklu kisinin kigisel durumlariin
da dikkate alinmasini gerekli kilar. Bunlar; yaglilik, hastalik, hamilelik, kii¢iik ¢ocuk sahibi
olma, ¢ocuk yasta olma, sabit ikametgah sahibi olma, sabit bir is ve diizenin olmasi seklinde
olabilir. Hakim veya mahkeme, CMK’daki tutuklamanin 6l¢iilii olmasi ilkesinden hareketle, bir
tutuklama nedeni bulunmasina karsilik, kisinin tutuklanmasi veya bunun devaminin gerekli ya
da zorunlu olup olmadigin1 pekald degerlendirebilir. Hadkim veya mahkemenin siipheli ya da
sami@in kisisel nedenlerini de tutuklamanin olgiiliiliigii ilkesi kapsaminda dikkate almasi
gerekir. Bu dogrultuda nitekim Anayasa Mahkemesi (AYM), bir bagvuruda, (bkz. Furkan
Omurtag,B.No: 2014/18179, 25/10/2017) tutuklama sirasinda sanigin ¢ocuk oldugunun dikkate
alinmadig1 gerekcesiyle kisi hiirriyeti ve giivenligi hakkinin ihlal edildigine karar vermistir.
Yine bir kararinda AYM, (bkz. Fatih Hilmioglu, B.No: 2014/648, 18/9/2014) hastalik durumu
ve saglik nedeniyle kisinin tahliye edilmemesi sikayetini, yasam hakki baglaminda incelemis,

tedbiren saglik nedeniyle bagvurucunun tahliyesine karar vermistir.

15/4/2020 tarihinde ytirtirliige giren 7242 sayili Kanun’un 15. maddesiyle CMK’ nun
109. maddesinin miilga 4. fikrasi yeniden diizenlenmistir. Bu yeni diizenlemeye gore; agir bir
hastalik veya engellilik nedeniyle hayatini cezaevi kosullarinda tek bagina idame ettiremeyenler
ile gebe ve 6 aydan kii¢iik ¢ocugu olanlarin tutuklanmasi yerine adli kontrol altina alinmasina
karar verilebilecektir. Bu diizenlemenin de i¢inde yer aldig1 infaz diizenlemesinin hizli bir
bigimde kanunlasmasinda 11 Mart 2020 tarihinde Diinya Saglik Orgiitiiniin Koronoviriis
hastaligim pandemi ilan etmesinin de etkili oldugu sdylenebilir, zira 5275 sayili Infaz
Kanunu’nun pek ¢cok maddesinde yapilan diizenlemede “salgin hastalik” ibaresinin bulundugu
bunu acgikca gostermektedir. CMK’da yapilan bu diizenleme ile agir hastalik olarak
degerlendirilecek olan Koronoviriis hastaligina yakalanmis kisilerin de tutuklanmasi,
tutuklulugun devam ettirilmesi yerine adli kontrol altina alinabilmesine kolaylik saglanmaistir.

CMK’nin 101. maddesinde yer alan tutuklamanin dl¢iilii olmasi ilkesi geregi, anilan

diizenleme yapilmamis olsa dahi gebelik, kiiclik cocuk sahibi olma ve agir hastalik durumunda
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bu kisilerin tutuklanmasi yerine haklarinda adli kontrol karar1 verilmesinin 6niinde herhangi bir
yasal engel bulunmamaktadir. Tutuklama ve tutuklulugun devami konular1 Yargitay giindemine
tasinmadi@1 igin, ictihatlarla bu konuda hukuki belirlilik saglanamamis ise de AIHM ve
AYM’nin 6rnek kararlariyla herhangi bir kazuistik diizenleme yapilmasina gerek kalmadan

sorunun asilabilmesi miimkiindiir.

Kanunlar, genel ve soyut diizenlemelerdir. Bu 6zellik onlari, her somut olayin
kosullarinda yorumlanarak farkli durumlara ¢6ziim getirebilmeleri imkanini saglayan bir arag
haline getirir. Sorunlarin ¢6ziimii ise yargisal igtihatlarla saglanir. Esasen ictihatlar, kanun
koyucunun kazuistik diizenlemelere bagvurmamasinin bir nedeni ve ayni zamanda sonucudur.
Dolayistyla giincel nedenlerle somut ve yoruma kapali ayrintili diizenlemeler yapilmasi,
hukuksal gelisim agisindan ciddi sakincalar dogurabilecektir. Bu dogrultuda o6zellikle,
tutuklama koruma tedbirinin istisnai bir tedbir oldugu dikkate alindiginda, tutuklama tedbirine
basvurulmasi i¢in zorunlu unsurlarin belirli olmasi yeterli olup, buna karsilik bu tedbire son
verilmesi i¢in 6zel durumlarin ayrintili olarak ongoriilmesine gerek bulunmamaktadir. Aksi
takdirde kapsam ve sinirlar1 her olay kosullarinda yargisal igtihatlarla ¢oziimlenebilecek bir
kurala getirilen ayrintili istisnalar, kuralin uygulanmasinda yorumla istisna kapsaminda
degerlendirilebilecek durumlar i¢in dislayici bir etki meydana getirecektir. Bunun da birgok
belirsizlige yol agabilecegi muhakkaktir. Ornegin 6 aydan bir giin fazla cocugu olanmn durumu
ne olacaktir? Goriilecegi iizere bu ve buna benzer durumlar, ayrintili bir yasal diizenlemenin
konusu olmaktan ziyade her bir somut olaymm kosullarinda hékim tarafindan
degerlendirilebilecek hususlar olmalidir. Hakime verilen takdir yetkisi de bu durumlar igin

ongorilmiistiir.

Anahtar Kelimeler: kisi 6zgiirliigi ve giivenligi hakki, tutuklama, adli kontrol,

Olciiliiliik ilkesi, ceza muhakemesi hukuku
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EVALUATION OF ARTICLE 15 OF LAW NO. 7242 IN THE CONTEXT OF
PROPORTIONALITY OF DETENTION ON REMAND WHICH INTERFERES WITH
THE RIGHT TO LIBERTY AND SECURITY

Dr. Hiiseyin TURAN*

The right to liberty and security, which is one of the fundamental rights and freedoms,
is guaranteed in Article 5 of the European Convention on Human Rights (Convention) and
article 19 of the Constitution. Thus, this right has taken its place in the main documents as a
universal and national right. The right to liberty and security is a fundamental right that requires
the state not to arbitrarily interfere with the liberty of individuals. The European Court of
Human Rights (ECHR) also considers the right to liberty and security as one of the most
important rights in the democratic social order. This right actually reveals the negative
obligation of the state. In other words, the state, as a rule, is under an obligation not to interfere
with freedom or to restrict freedom. However, both in the Convention and the Constitution,
cases where individuals can be deprived of their liberty have been specified. It should not be
ignored that these grounds are determined for limited situations. Therefore, the right to liberty
and security can only be restricted in the event of any of the situations specified under the

Constitution and the Convention.

One of the main problems of the right to liberty and security is detention on remand
measure. Detention on remand has been accepted as one of the grounds that allows deprivation
of liberty in the Constitution and the Convention. For this, first of all, there should be reasonable
suspicion and / or strong indication that a crime has been committed and one of the grounds for
detention on remand. Ensuring public order and security as a requirement of the duty of the
states to effectively combat crime lies behind the detention on remand. No state can exempt
itself from this duty. For this purpose, protection measures are envisaged in the Criminal
Procedure Code (CPC) in order to make criminal procedure effective. Undoubtedly, the most

important of these measures is the detention on remand.

* Turkish Constitutional Court reporter judge
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In the Constitution and the Convention, some rights have been granted to individuals
who have been deprived of their liberty for allegedly committing crimes. Persons detained
within the criminal investigation and prosecution have the right to request to be released at
every stage, under the assurance of Habeas Corpus. Because it may be meaningless to deprive
people of liberty for reasons such as the special situation of the person arrested during the trial
process or the realization of the purpose expected from the detention in terms of criminal
procedure. For this purpose, it has been diligently emphasized that detention should be
proportionate in the article 101 of the CPC besides other conditions. Regarding what should be
understood from proportionality, the first instance courts have taken into account limited criteria

such as the duration of detention, expected punishment at the end of the trial.

At the same time, principle of proportionality requires consideration of the personal
situation of the detainee in the concrete case. These personal situations are, for example, old
age, illness, pregnancy, having small children, being a child, having a fixed residence, having
a stable job and order. The judge or the court may assess whether the detention or continuation
of the detention of the person is necessary, based on the principle of proportionality in the CPC,
even if there is a reason for the detention. The judge or the court should also consider the
personal circumstances of the suspect or accused under the principle of proportionality of the
detention. Accordingly, the Constitutional Court (AYM) in an application (see Furkan
Omurtag, B.No: 2014/18179, 25/10/2017) held that the right to liberty and security was violated
on the grounds that the applicant's age (as a child) was not taken into account when deciding to
detention. In another application (see Fatih Hilmioglu, B.No: 2014/648, 18/9/2014) TCC
examined the complaint of the applicant's not being released despite his ilness and health
condition in the context of the right to life and decided to interim measure of release the

applicant on medical grounds.

With the article 15 of the Law No. 7242, which came into force on 15/4/2020, the 4th
paragraph of the 109th article of CPC was rearranged. According to this new regulation; those
who cannot survive alone in prison conditions due to a serious illness or disability and those
who are pregnant and have children under 6 months may be decided to be put under judicial
control instead of being kept in detention on remand. It can be said that the World Health
Organization's declaration of coronovirus disease as a pandemic on 11March 2020 was also
effective in the rapid enactment of this law (No: 7242), Since the presence of the phrase

“epidemic disease” in the amendments made in many articles of the Execution Law No. 5275
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clearly shows this. With this arrangement made in CPC, people who are suffering from
coronovirus disease, which will be considered as serious illness, may be taken under judicial

control instead of detention or continuation of the detention.

In accordance with the principle of proportionality of detention on remand in article
101 of the CPC, Even if the aforementioned arrangement has not been made, there are no legal
obstacles to rendering a judicial control decision about the people who are pregnant and
seriously ill or have small children instead of arresting them with a warrant. Since the issues of
detention and continuation of detention are not brought to Court of Cassation, there is no legal
certainty in this matter, but it is possible to overcome the problem by case-law of the ECHR

and TCC without the need for any casuistic arrangements.

Laws are general and abstract arrangements. This feature makes them a tool that
enables to find solutions to different situations by interpreting under the conditions of each
concrete event. The solution of the problems is provided by case-law. In fact, case-laws are a
reason and also a consequence of the law-maker’s not resorting to casuistic arrangements.
Therefore, making detailed arrangements that are concrete and closed to interpretation for
current reasons may cause serious drawbacks in terms of legal development. In this regard,
especially considering that the detention on remand is an exceptional measure, it is sufficient
that the mandatory elements are determined In order to apply for this measure. On the other
hand, there is no need to regulate specific situations in detail in order to end this measure.
Otherwise, detailed exceptions brought into a rule whose scope and boundaries can be resolved
with case-law will have an exclusionary impact on situations where it can be considered within
the scope of the exception of the rule through interpretation. It is certain that this can lead to
many uncertainties. For example, what will happen to those who have 6-months a day old child?
As can be seen, such situations should be matters that can be decided by the judge in the
circumstances of each concrete event rather than being regulated by a detailed law. The judicial

discretion given to the judge is also envisaged.

Keywords: The right to liberty and security, principle of proportionality, detention,

judicial control, Criminal Procedure Code
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COVID-19 PANDEMIi SURECINDE ESITLIiK iLKESi VE AYRIMCILIK YASAGI:
YASA BAGLI SOKAGA CIKMA YASAGI

Dr. Ogr. Uyesi Fatma Duygu BOZKURT*

Cin’in Vuhan Eyaleti’'nde, Aralik aymin sonlarinda, bir grup hastada yapilan
aragtirmalar sonucunda 13 Ocak 2020’de tanimlanan bir viriis olan Yeni Koronaviriis Hastalig1
(COVID-19), kisa siirede Cin’in diger eyaletlerine ve diger diinya iilkelerine yayilmustir.
Hastaligin diinyanin farkli noktalarinda es zamanli olarak, kitleler halinde ve istikrarli bigimde
yayilmasi {izerine, Diinya Saglik Orgiitii, koronaviriisii pandemi olarak ilan etti. Kisa siirede
cok sayida insana enfekte olan ve can kaybina yol agan salginin kontrol altina alinabilmesi i¢in
uygulanan tedbirlerden biri de sokaga ¢ikma yasagi ve seyahat sinirlamasi uygulamalari oldu.
Icisleri Bakanlig1 tarafindan valiliklere gonderilen genelgede, salgmnin toplum saghgi ve kamu
diizeni agisindan olusturdugu riski yonetme ve yayilim hizini kontrol altinda tutma amactyla
bir¢ok tedbir karar1 almarak uygulamaya gegirildigi ifade edilmistir. Bu tedbirlerden biri de il
Idaresi Kanununun 11/C maddesi ile Umumi Hifzissihha Kanunu’nun 27. ve 72. maddeleri
uyarinca, 21.03.2020°den itibaren 65 yas ve iistii ile kronik rahatsizliklara sahip kisilerin ve
03.04.2020°den itibaren 01.01.2000°den sonra dogmus olanlarin, tim il ve ilgelerde
ikametlerinden disar1 ¢gikmalarmin il valileri tarafindan yasaklanmasi olmustur. Bu ¢aligmanin
amaci, belli bir yas aralig1 gozetilerek uygulanan ve seyahat hiirriyetini sinirlayan s6z konusu
tedbirlerin Anayasa’da giivence altina alinan esitlik ilkesi ve ayrimcilik yasagina uygunlugunun
incelenmesidir.

Ayrimcilik yasagini i¢inde barindiran evrensel bir temel ilke olan esitlik ilkesi, hukuk
devletinde, keyfilige kars1 bireyi korumanin en etkili araglardan biridir. Ozgiirliik ilkesi ile
dogrudan ilisgkili olan esitlik ilkesi 1982 Anayasasi’nda 10. m.’de diizenlenmistir. Buna gore;
“Herkes, dil, irk, cinsiyet, siyasi diistince, felsefi inang, din, mezhep ve benzeri sebeplerle ayirim
gozetilmeksizin kanun oniinde esittir. Kadinlar ve erkekler esit haklara sahiptir. Devlet, bu
esitligin yasama ge¢mesini saglamakla yiikiimliidiir. Hi¢bir kisiye, aileye, ziimreye veya sinifa
imtiyaz tanminamaz. Devlet organlart ve idare makamlart biitiin islemlerinde kanun oniinde

esitlik ilkesine uygun olarak hareket etmek zorundadir”. Fikranin devaminda yer alan "benzeri

* Pamukkale Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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sebeplerle” ifadesinden de anlagildig: tizere, yasaklanan ayrimcilik temelleri tiiketici degil

ornekleyicidir.

Anayasa Mahkemesi’nin siklikla tekrar ettigi ictihatlarina gore; “esitlik ilkesinin amaci,
ayni durumda bulunan kisilerin yasalar karsisinda ayni igleme baglh tutulmalarint saglamatk,
ayrim yapumasini ve ayricalik taninmasini oénlemektir.” Bununla beraber “durumlarindaki
ozelliklerin, kimi kisiler ya da topluluklar i¢in degisik kurallari ve wuygulamalar
gerektirebilecegini” belirten Mahkeme’ye gore; “kimi kisilerin baska kurallara bagl
tutulmalarinda hakli nedenler varsa, yasa oniinde esitlik ilkesine aykiriliktan soz edilemez.”

(Anayasa Mahkemesi, E. 2010/119, K. 2011/165, K. 8.12.2011, R.G. 14.02.2012-28204).

Anayasa’nin  90. maddesinde yapilan degisiklik dogrultusunda, usuliine uygun
yiirtirliige konmus uluslararasi anlasmalarin i¢ hukukta dogrudan uygulama imkani bulmasi ve
bireysel bagvuru yolunun kabul edilmesiyle beraber Anayasa mahkemesi, esitlik ilkesinin
uygulanmasina iliskin &lgiitler hususunda AIHM’e paralel bir yaklasim benimsemistir.
Mahkeme Oncelikle farkli bir muamele olup olmadigim1 ve varsa bu farkli muamelenin
Anayasa’'nin  10. maddesinde yasaklanan bir ayrimcilik temelinde gergeklesip
gerceklesmedigini tespit ederek ise baglamaktadir. Farkli muamele edilmesini gerektiren hakli
bir nedenin varhig: ise; iki asamali bir degerlendirme siireciyle stnanmaktadir. Oncelikle bu
muamele farkliliginin hakli ve objektif gerekcelere dayanip dayanmadigini inceleyen
mahkeme, bir sonraki asamada ayrimer yontem ile gergeklestirilmesi istenilen amag arasinda
makul bir oransal bagin kurulup kurulmadigini incelemektedir (Anayasa Mahkemesi, S.E., B.
No.: 2017/40178, K. 26/2/2020). Hakli neden kavrami, her bir somut olaya 6zgii olarak ayri

ayr1 degerlendirilmektedir.

Bu veriler dogrultusunda, tebligde ilk olarak; bir kisilik unsuru olan “yas” olgusunun
tipk1 “dil, 1k, cinsiyet” gibi ayrimci bir temel teskil edebilecegi ve dolayisiyla kisiye ya da
topluluga yonelik yasa bagli ayrimci uygulamalarin esitlik ilkesi ve ayrimcilik yasaginin
kapsaminda degerlendirilmesi gerektigi ifade edilecektir. Akabinde, pandemi siirecinde
hastalikla miicadele kapsaminda yasa bagli uygulanan sokaga c¢ikma yasagi tedbirinin
anayasaya uygunlugu, Anayasa Mahkemesi’nin yukarida agiklanan olgiitleri dogrultusunda
degerlendirilecektir. Son kertede, mezkur tedbir ile toplumun menfaati ve 6zgiirliiklerden esit

yararlanma arasinda adil bir dengenin kurulup kurulmadigina iliskin degerlendirme yapilacak
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ve calisma ayrimcit muameleye karsi bagvurulabilecek hukuki yollarin incelenmesiyle sona

erecektir.

ANAHTAR SOZCUKLER: Sokaga Cikma Yasagi, Seyahat Hiirriyeti, Esitlik Ilkesi,
Ayrimcilik Yasagi, Yas Ayrimcilig.
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THE PRINCIPLE OF EQUALITY AND DISCRIMINATION PROHIBITION IN THE
COVID-19 PANDEMIC PROCESS: AGE-RELATED CURFEW

Dr. Fatma Duygu BOZKURT"*

New Coronary Virus Disease (COVID-19), a virus identified on January 13, 2020, in a
group of patients in late December, in Wuhan Province, China, spread to other provinces of
China and other world countries in a short time. Upon simultaneous, massive and steady spread
of the disease in different parts of the world, The World Health Organization has declared the
coronavirus as a pandemic. Two of the measures applied to control the epidemic infecting a
large number of people in a short time and leads to loss of life was the curfew and movement
restriction. In the Circular, sent to the governorships by the Ministry of Interior, it is stated that
many precautionary decisions were taken in order to manage the risk of the epidemic in terms
of public health and public order and to control the speed of its spread. One of these measures
is declaring a curfew for the people who have chronic illnesses and over 65 age as 0f21.03.2020
and born after 01.01.2000 as of 03.03.2020, in accordance with Article 11/C of the Provincial
Administration Law and Articles 27th and 72th of the General Sanitary Law. The aim of this
study is to examine the compliance of these measures implemented by considering a certain age
range and restricting the freedom of movement, with respect to the principle of equality and the

prohibition of discrimination guaranteed by the Constitution.

The principle of equality, which is a universal basic principle that includes the
prohibition of discrimination, is one of the most effective measures of protecting the individual
against arbitrariness in the rule of law. The principle of equality, which is directly related to
the principle of freedom, is in the 10th article in the 1982 Constitution. With reference to:
“Everyone is equal before the law without distinction as to language, race, colour, sex, political
opinion, philosophical belief, religion and sect, or any such grounds. Men and women have
equal rights. The State has the obligation to ensure that this equality exists in practice.
Measures taken for this purpose shall not be interpreted as contrary to the principle of equality.
Measures to be taken for children, the elderly, disabled people, widows and orphans of martyrs
as well as for the invalid and veterans shall not be considered as violation of the principle of

equality. No privilege shall be granted to any individual, family, group or class. State organs

* Pamukkale University School of Law Faculty Member
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and administrative authorities are obliged to act in compliance with the principle of equality
before the law in all their proceedings.” As understood from the expression "for similar

reasons”, the prohibited discrimination bases are exemplary, not consuming.

According to the jurisprudence frequently repeated by The Constitutional Court; “The
aim of the principle of equality is to ensure that people in the same situation are adhered to the
same process against the law, to prevent discrimination and privilege.” Nevertheless,
according to the Court, which states that "the features in their situation may require different
rules and practices for some individuals or communities", "If there are justifiable reasons for

some people to be bound by other rules, there can be no violation of the principle of equality.”

(The Constitutional Court, E. 2010/119, K. 2011/165, K. 8.12.2011, R.G. 14.02.2012-28204).

In line with the amendment made in the Article 90th of The Constitution, The
Constitutional Court has adopted a parallel approach to the ECHR in terms of the criteria for
the execution of the principle of equality, as the international agreements duly enforced direct
application in domestic law and the individual application is accepted. If there is a justification
that requires different treatment; It is tested through a two-stage evaluation process. First of all,
The Court examines whether this difference in treatment is based on justified and objective
grounds and examines whether a reasonable proportional balance has been established between
the discriminatory method and the intended purpose in the next step. (The Constitutional Court,
S.E., B.No.: 2017/40178, K. 26/2/2020) The concept of justification is considered to be specific

to each individual case separately.

In line with these data, first in this study; It will be stated that the fact of “age”, which
is an element of personality, can constitute a discriminatory basis just like “language, race,
gender” and therefore, age-related discriminatory practices towards the individual or the
community should be considered within the scope of the principle of equality and the
prohibition of discrimination. Consequently, the conformity of the curfew measure applied to
the age within the scope of disease in the pandemic process will be considered by accordance
with the mentioned criteria of The Constitutional Court. Finally, an assessment will be made as
to whether there is a fair balance between the measure in question and the benefit of society and
equality in freedoms, and the study will end with an examination of the legal remedies that can

be used against discriminatory treatment.
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INSAN HAKLARINI FEDA ETMEDEN COVID 19 SALGINIYLA MUCADELE

Dr. Ogr. Uyesi Murat TUMAY*

Diinya, Covid-19 salginindan ilk kez, Cin'in 31 Aralik 2019' da Hubey eyaletine bagh
Vuhan kentinde kaynag: bilinmeyen gizemli bir solunum yolu rahatsizliginin ortaya ¢iktigini
Diinya Saglik Orgiitii'ne bildirmesiyle haberdar oldu. ilk basta Cin ve cevresini etkileyen
bolgesel bir "epidemi" olarak algilanan salginin sonraki giinlerde Asya smirlarini agip halk
saghgini kiiresel ¢apta tehdit etmeye baslamasiyla, diinya viriisle ilgili gelismelere kilitlenmis
bulunmaktadir. Diinya Saghk Orgiitii’niin 9 Mayis tarihli verilerine gére; salgm 215 iilkede
etkili olmus, 3 862 676 enfekte vaka ve 265 961 6liim meydana gelmis bulunmaktadir. Kiiresel
capta etkili olan salginin kontrol altina alinmas1 ve dnlenmesine yonelik tedbirlerin alinmasi

tiim tilkelerin ana giindemi haline gelmistir.

Tiim diinyay1 kiiresel olarak etkileyen covid 19 salginin devletleri esi benzeri
goriilmemis diizeyde sosyal, siyasi ve hukuki bir sinamayla yiizlestirdigi agiktir. Devletlerin
Anayasa’lar1 ve imzalamis olduklar1 Uluslararas1 insan Haklar1 Sézlesmeleri Yasama Hakk1 ve
Saglik Hakki giivence altina almis ve devletlere pozitif yiikiimliilikk yiiklemektedir. Dolayistyla
pandeminin kiiresel ¢capta yarattig1 saglik sorunlaria karsi halkin saglik ve yagsamin1 korumak
icin etkin dnlemler almasi devletlerin temel bir gorevi ve yiikiimliiliiglidiir. Ancak, 6te yandan
aliman Onlemlerin kaginilmaz olarak basta ifade 6zgiirliigli, 6zel yasam, seyahat 0zgiirligi,
kisisel verilerin korunmasi, ayrimcilikla miicadele ve egitim hakki olmak {izere diger bazi temel
hak ve ozgiirliiklere miidahale olusturdugu da bir gercektir. Bu ¢ercevede devletler tarafindan
alinan bazi énlemlerin dl¢iisiiz bir sekilde sz konusu haklari ihlal ettigi insan Haklar1 Gézlem
Merkezi, Uluslararas1 Af Orgiitii gibi sivil toplum kuruluslari ile BM Insan Haklar1 Komiserligi
ve Avrupa Konseyi gibi uluslararasi orgiitler tarafindan raporlanmistir. Birlesmis Milletler
Genel Sekreteri Antonio Guterres 23 Nisan 2020’de koronaviriis pandemisinin hizla bir
insan haklar1 krizine dogru evrilen bir insani, ekonomik ve toplumsal kriz oldugunu
belirttigi bir agiklama yapmis ve Birlesmis Milletlerin devletlere doniik onlemlerin Insan

Haklarina saygili bir sekilde alinmasina yol gostermek tizere bir raporunu kamuoyuna
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aciklamigtir. Avrupa Konseyi de Avrupa devletlerinin pandeminin yayilmasini kontrol altina
almak i¢in alacagi her tiirlii 6nlemi, karantina ve uygulama girisiminin merkezinde insan

haklarini tutmasi gerektigine iligkin bir rapor yayinlamigtir.

Kiiresel ¢apta etkili olan covid 19 salgininin devletler agisindan olagantistii bir saglik
giivenligi acil durumu olusturdugu asikardir. Devletlerin yasama hakki ve saglik hakkini
korumak {izere her tiirlii gerekli 6nlemi almasi, ama aldigr 6nlemleri insan haklarimi feda
etmeden gerceklestirmesi gereginin Oniimiizdeki donemde Anayasa ve Insan Haklari
hukukgularimin 6niindeki en 6nemli tartisma konularindan birini olusturacagi goziikkmektedir.
Klasik tartigmalar ¢ergevesinde s6z konusu olan 6zgiirliik giivenlik dengesi tartigmalarinin yeni
donemde saglik giivenligi ve Ozgiirliikkler gibi yeni bir tartismay1 glindemimize tasityacagi
goziikmektedir. Gerek BM ve AK raporlari tavsiyelerinden gerek doktrinde insan haklarima
iligkin tartigmalardan ¢ikarilacak en 6nemli sonug saglik giivenligi i¢in tedbirler alirken insan
haklarinin korunmasini saglayacak, 6l¢iisiiz miidahalelerin yapilmasini engelleyecek hukuksal
giivencelerin saglanmasidir. Bu tebligimde salginla miicadele ¢er¢evesinde alinan tedbirlerin
ne tlir insan haklar1 miidahaleleri olusturdugu, yayinlanan raporlar ve doktrindeki tartigmalar
1s1¢1nda; Insan Haklarinin feda edilmeden salginla miicadelenin nasil yapilabilecegine iliskin

tartismalar, tahlil ve Oneriler sunulmaya caligilacaktir.

Anahtar Kelimeler: Covid 19 salgmi, insan Haklar1, Saglik Giivenligi - Ozgiirliikler Dengesi,

Pandemiyle etkili miicadele, Uluslararas: yiikiimliiliikler

242



FIGHT AGAINST COVID 19 WITHOUT SACRIFYING HUMAN RIGHTS

Dr. Murat TUMAY*

The world became aware of the Covid-19 pandemic for the first time, when China
reported to the World Health Organization on 31 December 2019, an unknown mysterious
respiratory disease originating from the city of Hubhan, Wuhan. The world was locked into
virus-related developments as the outbreak, which was initially perceived as a regional
"epidemic" affecting China and its surroundings, began to cross Asian boundaries and threaten
public health globally in the following days. According to the data of the World Health
Organization dated 9 May; The outbreak has been effective in 215 countries, with 3 862 676
infected cases and 265 961 deaths. Therefore, taking measures to control and prevent the global

epidemic has become the main agenda of all countries.

It is clear that the covid 19 pandemic that affects the whole world confronts the states
with an unprecedented level of social, political and legal testing. The States' Constitutions and
International Human Rights Conventions they signed have guaranteed the right to live and the
right to health and impose positive obligations on the states. Therefore, it is a fundamental duty
and obligation of the states to take effective measures to protect the public's health and life
against the health problems created by the pandemic on a global scale. However, on the other
hand, it is a fact that the measures taken inevitably interfere with some other fundamental rights
and freedoms, especially freedom of expression, private life, freedom of travel, protection of
personal data, anti-discrimination and the right to education. In this context, it has been reported
by some non-governmental organizations such as the Human Rights Watch and Amnesty
International, and international organizations such as the UN Human Rights Commissioner and
the Council of Europe, that some measures taken by states violate these rights. United Nations
Secretary-General Antonio Guterres made a statement on April 23, 2020, that the coronavirus
pandemic has been a humanitarian, economic and social crisis that rapidly evolved towards a
human rights crisis. A report of the United Nations has been released which provides a
guideline for states to take pandemic prevention measures respecting the Human Rights.. The

Council of Europe has also issued a report for the European states that any measures to take to
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control the spread of the pandemic should keep human rights at the center of the quarantine and

enforcement initiatives.

It is obvious that the globally effective covid 19 pandemic creates an extraordinary
health safety emergency for states. It is quite obvious that there is need to take all necessary
measures to protect the right to life and the right to health. It seems that to carry out the measures
without sacrificing human rights, will constitute one of the most important discussion topics
before the Constitutional law and Human Rights lawyers in the coming days. It seems that, in
the coming days, a new discussion of ‘health security and freedoms balance’ would come to
our agenda like the previous ‘liberties and security balance’ discussion. In this presentation, in
the light of the types of human rights interventions taken in the context of the fight against
epidemic, taking into account published reports and discussions in the doctrine; analysis and
suggestions on how to combat the epidemic without sacrificing Human Rights will be tried to

be presented.

Keywords: Covid 19 pandemic, Human Rights, Health Safety - Freedoms Balance, effective

fight against pandemic, International Obligations
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UZAKTAN EGITiM VE DEVLETIN POZIiTiF YOKUMLULUKLERI

Ar. Gor. Batuhan USTABULUT*

Avrupa Insan Haklar1 Mahkemesi (AIHM), Avrupa Insan Haklar1 Sézlesmesi (AIHS)
kapsamindaki haklar bakimindan devletlerin iki tiir yilikiimliliigiiniin oldugunu kabul
etmektedir. ATHM’e gore Sézlesmeye taraf olan devletlerin negatif ve pozitif yiikiimliiklerini
yerine getirmesi gerekmektedir. Negatif ylikiimliiliikler devletin eylemde bulunmaktan
kacinmasin1 gerektirirken pozitif yilikiimliiliikler devletin olumlu bir edimde bulunmasini
gerekli kilmaktadir. AIHS, pozitif yiikiimliiliikleri tanimlamamstir. Fakat AIHM
yargiglarindan Martens tarafindan yazilan bir karsioy yazisinda pozitif yiikiimliiliiklerin
Sozlesmeye taraf devletlerin harekete ge¢mesini gerektiren durumlar oldugu belirtilmistir.
Pozitif yiikiimliiliklerin amac1 Sozlesmenin etkili bir sekilde uygulanmasini saglamaya ek
olarak Sozlesme tarafindan giivence altina alinan haklara etkililik kazandirmaktir. Bunun yolu
ise Sozlesme kapsaminda giivence altina alinan haklarin gergek anlamda ve yarar saglayacak
bir bigimde kullanilabilmesinin miimkiin hale getirilmesidir. Haklarin somut ve kullanilabilir
olmamasi durumunda devletin olumlu edimde bulunma ytlikiimliiliigiinii yerine getirmedigi

sonucuna varmak gerekecektir.

Egitim ve 6grenim hakki pozitif statii haklari arasinda yer almaktadir. Bu nedenle
bireyler, egitim ve O6grenim haklarmi kullanabilmek ic¢in devletten olumlu bir edimde
bulunmasini isteyebilmektedirler. Dolayisiyla egitim ve 6grenim hakki sosyal hak niteliginde
olup devlete birtakim ddevler yiiklemektedir. Egitim hakki, AIHS’in 1 nolu Ek Protokoliiniin
2. maddesinde diizenlenmistir. Bu diizenlemenin ilk ciimlesinde ‘“hi¢ kimsenin egitim
hakkindan yoksun birakilamayacagi” belirtilmistir. Bu ifade olumsuz bir yapiya sahip olmakla
beraber bu ifadeden devletin pozitif bir yiikiimliiliigliniin bulunmadig1 sonucunu ¢ikarmak
miimkiin degildir. Anayasanin “Egitim ve 6grenim hakki ve ddevi” kenar bashigini tasiyan 42.
maddesinin 1. fikras1 da benzer bir diizenlemeye yer vermis bulunmaktadir. Anayasanin da
olumsuz bir ifade kullanmasina karsilik devletin bu hak kapsaminda pozitif edimde bulunma
yiikiimliiliigiiniin bulunmadig1 sdylenemez. AIHS’in ve Anayasanm ilgili diizenlemeleri

oncelikle mevcut egitim kurumlarina ulasma hakkini garanti etmektedir. ikinci olarak ise
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egitimin tamamlanmasinin resmi olarak tanmmasi hakki ilgili diizenlemelerin giivencesi
altindadir. Bununla birlikte ATHS, belirli bir egitim kurumunu veya egitim yolu ve yéntemini

zorunlu kilmis degildir.

Aralik 2019’da Cin’in Vuhan kentinde ortaya ¢ikan ve sonrasinda biitiin diinyada
goriinen koronaviriis, tehlikeli bir salgin hastalik olup hayati bir¢ok agidan olumsuz
etkilemektedir. Egitim-0gretim kurumlar1 ve egitim-0gretim siireci de koronaviriis
pandemisinin ortaya ¢ikardigi olumsuz durumlardan nasibini almig bulunmaktadir. Tiirkiye’de
koronaviriis pandemisi ile miicadele kapsaminda alinan tedbirler ¢er¢evesinde 13 Mart 2020
tarihinden itibaren ilk ve ortadgretim kurumlar tatil edilmistir. Her ne kadar ilk ve ortadgretim
ogrencileri okullara gidemiyor olsalar da egitim-0gretim siireci, Ogrencilerin evlerinden
ulagabilmelerine imkan taniyan gesitli vasitalar ile siirdiiriilmektedir. Bu kapsamda en 6nemli
faaliyetler Egitim Bilisim Ag1 (EBA) internet adresi (eba.gov.tr) ve EBA TV uygulamalaridir.
Ogrencilerin egitim ve dgrenim haklarini kullanabilmelerine iliskin devlet tarafindan alinan bu
tedbir egitim hakki bakimindan devletin pozitif yiikiimliiliiklerinin yeniden diistiniilmesini ve
degerlendirilmesini gerektirmektedir. Ogrencilerin egitim kurumlarina ulasma haklarinin
koronaviriis pandemisi nedeniyle kisitlanmasina karsilik devlet aldig tedbirlerle bu hakkin
kullanilmasinin engellenmemesini saglamaya ¢alismaktadir. Nitekim devletin yerine getirmesi
gereken pozitif yiikiimliliikleri bakimindan 6nemli olan sonu¢ almak degil, devletin sahip
oldugu imkanlar cergevesinde igerisinde bulunulan durumun gerektirdigi onlemleri almig
olmasidir. Mesele bu agidan degerlendirildiginde devletin EBA internet sayfasi ve EBA TV
eliyle pratik ve iglevsel tedbirler alma yilikiimliiliigiinii yerine getirdigi sonucuna varmak
gerekmektedir. Dolayistyla devlet, bireylerin egitim ve 6grenim haklarini korumak igin gerekli

olan uygun ve makul tedbirler alma yiikiimliiliiglinii yerine getirmis bulunmaktadir.

EBA TV’de miifredata uygun bir sekilde her smif i¢in dersler anlatilmasi, derslerin
tekrar yaymlarmin mevcudiyeti ve bu derslerin internet ortaminda istenildigi vakitte
izlenebilmesi devletin konuya iligskin uygun ve makul tedbirleri aldigin1 gostermektedir. EBA
internet sayfasi iizerinden 6grencilere ddev verilebilmesinin miimkiin olmasi, canlt ders imkani
ve ders videolar: yiiklenebilmesi gibi etkinlikler sayesinde ogrencilerin egitim kurumlarina
ulagma haklarina iliskin koronaviriis nedeniyle ortaya ¢ikan kisitlama 6nemli dl¢lide giderilmis
bulunmaktadir. Ayrica 6grencilerin ilgili donem i¢in herhangi bir sekilde notlandirma sistemine
tabi tutulmamalar1 da bu imkanlara erisim saglayamayan ogrenciler agisindan ortaya

cikabilecek bir tiir esitsizligi ortadan kaldirmaktadir. Bu ¢calismada egitim hakkina iliskin ortaya
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cikan kisitlamalarin  olumsuz etkilerinin giderilmesine iligkin almman uzaktan egitim

tedbirlerinin devletin pozitif yiikiimliilikleri agisindan degerlendirilmesi yapilacaktir.

Anahtar Kelimeler: Egitim Hakki, Devletin Pozitif Yiikiimliiliikleri, Uzaktan Egitim, EBA

TV, Koronaviriis.
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THE DISTANCE EDUCATION AND POSITIVE OBLIGATIONS OF STATES

Res. Assist. Batuhan USTABULUT®

The European Court of Human Rights (ECtHR) has accepted the two types of
obligations of the states related to the rights of the European Convention on Human Rights
(ECHR). According to the ECtHR, the states that are parties to the Convention have been
required to perform positive obligations. While negative obligations requires avoiding action,
positive obligations necessitates taking a positive act. The ECHR has not identified positive
obligations. But according to Martens, one of the judges of the ECtHR, positive obligations are
situations requiring action by States parties to the Convention. Positive obligations aim to
provide application of the Conventions effectively. Also, the Convention aims to gain
effectiveness to that guarantee rights by the Convention. The way to do this is to make it
possible to use the rights guaranteed under the Convention in a real and beneficial way. If the
rights are not concrete and usable, it will be necessary to conclude that the state does not fulfill

its obligation to act positively.

The right of education and learning are one of the economic, social and cultural rights.
Therefore individuals may ask the state to do a positive action in order to exercise their right to
education and training. So the right to education and training, which is a social right, imposes
some tasks on the state. The right to education is regulated in Article 2 of Additional Protocol
No. 1 to the ECHR. The first sentence of this article states that “No person shall be denied the
right to education”. Although this statement has a negative structure, it is not possible to
conclude from this statement that the state does not have a positive obligation. The first sentence
of the 42nd Article of the Turkish Constitution, 1992 with the title “Right to education and
training” has included a similar regulation. Although the Turkish Constitution of 1982 also uses
a negative statement, it cannot be said that the state has no obligation to act positively under
this right. First of all, the mentioned regulations of ECHR and the Turkish Constitution of 1982
guarantee the right to access existing educational institutions. Secondly, the right to official
recognition of the completion of education is guaranteed by the relevant regulations. However,
the ECHR does not require a particular educational institution or method and method of

education.
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Coronavirus emerged in Wuhan, China in December 2019 and later expanded all over
the world and is a dangerous epidemic that affects life in many ways. Education and training
institutions and the education-training process have also been affected by adverse conditions
caused by the coronavirus pandemic. The primary and secondary education institutions within
the framework of the measures taken in the context of the fight against the pandemic
coronaviruses have been on holiday in Turkey since March 13, 2020. Although the students of
primary and secondary education institutions cannot go to their schools, the education-training
process has been maintained by various means that allow students to reach in their homes.
Within this scope, the most important activities are Education Information Network’s (EBA)
internet teaching platform (eba.gov.tr) and EBA TV applications. This measure, which is taken
by the government to enable students to exercise their education and training rights, requires
rethinking and evaluating the positive obligations of states in terms of the right to education.
Though the restriction of the right to access educational institutions of students due to the
coronavirus pandemic, the government tries to ensure that this right is not prevented by taking
measures. Thus, it is not important to get results in terms of the positive obligations that the
state has to fulfill but to take the measures required by the situation within the framework of
the possibilities of state. When the issue is evaluated from this point of view, it is necessary to
conclude that the state fulfills its obligation to take practical and functional measures by the
EBA website and EBA TV. So, the state has fulfilled its obligation to take appropriate and

reasonable measures to protect the education and learning rights of individuals.

Keywords: The Right of Education, Positive Obligations of States, The Distance Education,
EBA TV, Coronavirus.
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KORONAVIRUS SALGINI DONEMINDE SEYAHAT HURRIYETININ
KISITLANMASI HAKKINDA BiR DEGERLENDIRME

Dr. Akif TOGEL*

2019 yilinin Aralik ay1 baslarinda, Cin’in Hubei bdlgesinin bagkenti Vuhan’da ortaya
cikarak kisa zamanda tiim diinyaya yayilan viriis salgini milyonlarca insani etkilemistir.
Literatiirde Covid-19 olarak kodlanan bu salgina karsi ilag veya as1 gelistirilemedigi i¢in Diinya
Saglik Orgiitii 11 Mart 2020°de kiiresel salgin ilan etmis, Mayis ay1 itibari ile ii¢ yiiz binin
izerinde insan hayatini kaybetmistir. Stiphesiz bu kapsamdaki bir salgin karsisinda, bir yandan
bilim insanlari, virlisiin nasil bulastigi, viicuttaki etkileri ve tedavisi lizerine caligsmalar
yiirlitiirken, diger yandan devlet idarecileri bir ¢ok iilkede viriisiin yayilma hizin1 kesmek igin
‘evde kal’ cagrilari yapmistir. Onlemler kapsaminda, bazi temel hak ve hiirriyetlere
siirlandirma getirme zarureti ortaya ¢ikmistir. Egitim alaninda okullara ara verilirken, spor
miisabakalar1 ve genis katilimli toplanti-konferans gibi toplu etkinlikler de iptal edilmistir.
Koronaviriis salgin1 doneminde serbest seyahat hiirriyetinin kisitlanmasi ise, sosyal bir varlik
olan insanin hareket kabiliyetini asgari diizeye indirmesi yoniiyle en dikkat ¢ekici sinirlandirma

olarak nitelenebilir.

Bu ¢alismada, kiiresel ¢apta etkiye sahip Koronaviriis salgin1 ile miicadele kapsaminda,
iilkemizde 22 Mart 2020 tarihinden itibaren cesitli tarihlerde Icisleri Bakanlig1 tarafindan
yayinlanan, sokaga c¢ikma basta olmak iizere bazi kisitlamalar getiren genelgeler analiz
edilecektir. S6z konusu genelgelerde yer alan ve temel hak ve hiirriyetlerin bazilariin
kullanimini sinirlayan ve bazilarini durduran bu diizenlemelerin, 1982 Anayasasi ile 6ngoriilen
temel hak ve hiirriyetlerin kisitlanmasi rejimi ile uyumlu olup olmadigi, ¢aligmanin temel

arastirma sorusudur.

Sokaga ¢ikma kisitlamasi, Tiirkiye icin ilk defa karsilagilan bir durum degildir. 2015-
2016 yillar1 arasinda Giineydogu Anadolu Boélgesinde bazi illerdeki terdr eylemleri {izerine,

sivil halkin yasam hakkini korumak tizere bu tedbire bagvurulmustur. Ancak o donemde sokaga

* Adalet Bakanlig
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¢ikma kisitlamasinm Igisleri Bakanligi tarafindan cikarilan genelgelerle yapilmis olmasi,
Koronaviriis salgint doneminde de ayni1 usuliin siirdiiriilmesi anayasa hukuku ag¢isindan konuyu

tekrar ele almay1 gerekli kilmistir.

Olagan ya da normal donem, bireylere anayasa ile taninmig temel haklar rejiminden
ayrilmanin gerekmedigi, var olan hukuk dilizeninin sagladigi imkanlar veya ¢oziim
mekanizmalari ile hareket etme imkaninin bulundugu zaman dilimi anlamina gelir. Bu nedenle
toplumsal uzlag1 metni olarak nitelenen anayasada yer verilen haklarin yerine getirilmesi ve
ihlali halinde haklarin korunmasi i¢in devlet mekanizmasinin olagan araglardan istifade etmesi
beklenir. Olaganiistii donemler ise, olagan disi (istisnai) kurallara ihtiya¢ duyulan, anayasalarda
ve kanunlarda usulleri, gerekgeleri, bireylerin hak ve Ozgiirliikklerine yapilmasi zaruri
miidahalelerin hangi araglar ile yapilacagi 6nceden tanimlanmis olan dénemlerdir. Bu dénemler
olagantistii hal ildniyla kendiliginden devreye girer ve gegerli oldugu siire boyunca ilgili oldugu

alan ve konularda olagan yonetimi askiya alir.

Koronaviriis salgint doneminde Tiirkiye’de, her hangi sehir veya bolgede ilan edilmis
olaganiistii hal bulunmamaktadir. Bu nedenle igisleri Bakanligi tarafindan yayimlanan
genelgeleri olagan sartlar altinda degerlendirmek gereklidir. 1982 Anayasasinin 13. maddesi,
olagan donemlerde temel hak ve hiirriyetlerin kisitlanmasinin, yasama organi tarafindan
cikarilacak bir kanunla yapilmasina cevaz vermistir. Ayrica getirilen ek kriterlerle de
cikarilacak smirlayict kanun metni icin bazi 6zellikler 6ngormiistiir. Bu noktada anayasanin
s0zii, anayasanin ruhu, demokratik toplum diizeninin gerekleri, laik Cumhuriyetin gerekleri,
olgiiliiliik, anayasanin ilgili maddesindeki sinirlar ve hakkin 6ziine dokunma yasagi sinirlari

karsimiza ¢ikar.

Anayasa’nin yerlesme ve seyahat hiirriyetini diizenleyen 23. maddesinde sinirlama
nedeni olarak; seyahat hiirriyetinin, su¢ sorusturmasi, kovusturmasi ve su¢ islenmesini 6nleme
sebepleriyle sinirlandirilabilecegi yer almaktadir. Dikkat edilecek olursa 23. madde metninde,
genel saglik veya salgin hastalik sebebine bagli bir sinirlama yoktur. Nitekim, 2001 yili
Anayasa degisiklikleri ile kamu yarari, kamu gilivenligi, genel saglik gibi genel siirlandirma
nedenleri anayasadan ¢ikarilmistir. Bu durumda, olagan donemde seyahat hiirriyetinin
kisitlanmasi ancak 23. maddede yer alan 6zel sebeplere dayanilarak kanunla yapilabilecektir.
Oysa ilki 22 Mart 2020 tarihinde yayinlanan ve daha sonraki tarihlerde yenileri eklenen sokaga

cikma kisitlamasi getiren genelgelerin dayanak kanunu bulunmamaktadir. Genelge
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metinlerinde atif yapilan Il Idaresi Kanunu'nun 11/C maddesi ve Umumi Hifzisthha
Kanunu'nun 27. maddesinin Koronaviriis salgin1 kapsaminda degerlendirilmesi miimkiin

degildir.

Olagan ve olaganiistii donemler, anayasa koyucu tarafindan ihtiya¢ duyuldugunda
kullanilmas: gereken araglara sahip zaman dilimleridir. Bu nedenle yiiriitme erkinin tiim
diinyay1 etkisi altina alan ve istisnai dnlemler alinmasini gerektiren bir donemi, olagan dénemin
araglar1 ile ¢ozme gayreti (biitlin iyiniyet-hassasiyet-0l¢iiliiliik kriterlerini saglamasina ragmen)

hukuki devleti ve hukuki giivenlik ilkelerini zedelemektedir.

Bu ¢alismanin ilk boliimiinde, Tiirkiye’de temel hak ve hiirriyetlerin olagan donemde
ve olaganiisti donemlerde kisitlanmasi-durdurulmasima iliskin Anayasa’nin 13. ve 15.
maddesindeki esaslar incelenecektir. Sokaga ¢ikma kisitlamasi i¢in Anayasa’da getirilen
Olciitler ele alinarak kavramsal ¢erceve konulacaktir. Calismanin ikinci boliimiinde, sokaga
¢ikma kisitlamalar1 hakkindaki esaslari tartisildigi Avrupa Insan Haklart Mahkemesi Kararlari
ve Avrupa Hukuk Yoluyla Demokrasi Komisyonu raporlar1 ile sokaga ¢ikma kisitlamasi
nedenine dayanan bireysel bagvurulardaki Anayasa Mahkemesi kararlar1 analiz edilecektir. Son
boliimde ise, Koronaviriis salgini sirasinda temel hak kisitlamalarimin diger iilkelerde ve
Tiirkiye’de hangi hukuki zeminde gergeklestigi karsilastirilacaktir. Bdylece olaganiistii

geligsmelerin devlet yonetimlerini ve birey 6zgiirliikklerini nasil etkiledigi degerlendirilecektir.

Anahtar Kelimeler: Koronaviriis Salgint Doneminde Hukuk, Sokaga Cikma Kisitlamalari,

Olagan Dénemde Temel Haklarin Kisitlanmasi.
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AN EVALUATION ABOUT THE RESTRICTION OF THE FREEDOM OF
MOVEMENT IN THE CORONAVIRUS OUTBREAK PERIOD

Dr. Akif TOGEL*

In early December 2019, the Coronavirus outbreak that spread throughout the world
emerged in Wuhan, the capital of China's Hubei region, which affected millions of people. The
World Health Organization declared a global epidemic on March 11, 2020, as no medicine or
vaccine could be developed against this epidemic, which was coded in the literature as Covid-
19, and as of May, more than three hundred thousand people lost their lives. Undoubtedly, in
order to prevent the spread of the virus in many countries, 'stay at home' calls have been made.
As part of the measures, it was necessary to restrict some fundamental rights and freedoms.
While the schools were closed in the field of education, collective events such as sports
competitions and meetings and conferences with broad participation were also canceled. The
restriction of freedom of movement during the coronavirus epidemic can be described as the

most remarkable limitation in terms of minimizing the mobility of human being.

In this study, within the scope of combating the coronavirus epidemic, which has a
global impact, the circulars published by the Ministry of Internal Affairs on various dates as of
22 March 2020 in Turkey will be analyzed. The main research question of the study is whether
these regulations in these circulars, which limit the use of some of the fundamental rights and
freedoms and stop some of them, are compatible with the restriction regime of the fundamental

rights and freedoms envisaged by the 1982 Constitution.

Curfews are not a situation encountered for the first time in Turkey. Between 2015 and
2016, this measure was applied to protect the civilians' right to life upon terrorist attacks in
some provinces in Southeastern Anatolia. However, the fact that the curfews were implemented
by the circulars issued by the Ministry of the Interior at that time, and the same procedure is
being continued during the coronavirus epidemic period. This ongoing situation, made it

necessary to reconsider this problem in terms of constitutional law.

* Ministry of Justice
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Ordinary or usual period means, the period when individuals do not have to leave the
fundamental rights regime recognized by the Constitution and have the opportunity to act with
the means or solution mechanisms provided by the existing legal order. For this reason, it is
expected that the state mechanism will utilize the ordinary means to fulfill the rights included
in the Constitution, which is described as the text of social consensus and to protect the rights
in case of violation. Extraordinary periods on the other hand, are periods in which special rules
of administration are valid, which require special rules, procedures, reasons, and the necessary
interventions in individuals' rights and freedoms in constitutions and laws. These periods come
into effect automatically with the declaration of the state of emergency and suspend ordinary

management in the relevant fields and subjects as long as it is valid.

During the Coronavirus outbreak in Turkey, which has not been proclaimed a state of
emergency in any city or region. It is necessary to evaluate the circulars announced by the
Ministry of Interior under ordinary conditions. Article 13 of the 1982 Constitution gave a
response to the realization of fundamental rights and freedoms by law to be enacted by the
legislature. It also envisaged some features for the restrictive law text to be enacted with
additional criteria introduced. At this point, the Constitution gives the limitation criteria as; the
spirit of the Constitution, the requirements of the democratic social order, the requirements of
the secular Republic, proportionality, the limits in the relevant article of the Constitution and

the limits of not touching the essence of the right.

As a reason for restriction in Article 23 of the Constitution, which regulates freedom of
settlement and movement; It is stated that the freedom of movement can be limited for reasons
of crime investigation, prosecution, and prevention of crime. There is no limitation in the text
of Article 23, depending on the general health or the cause of the epidemic disease. Indeed, the
2001 Constitutional amendments and the general restriction reasons such as public interest,
public security, and general health were excluded from the constitution. In this case, the
restriction of freedom of travel in the ordinary period can only be made by law, based on the
special reasons set out in Article 23. However, the circulars are not backed by laws, the first of
which was published on March 22, 2020, and new ones were added later. It is not possible to
evaluate the 11 / C article of the Provincial Administration Law and the 27th article of the
General Hygiene Law, which are referred to in the circular texts, within the scope of the legal

basis for curfews during the coronavirus outbreak.
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Ordinary and extraordinary periods are periods with tools that should be used when
needed, created bu the founding fathers of the Constitution. For this reason, the effort of
resolving a critical period that enforces the entire world and requires exceptional measures, with
the means of the ordinary period (although it meets all the criteria of goodwill-sensitivity-

proportionality) damages the rule of law and legal security principles.

In this context, the first part of this study, will analyze the restiction regime of the articles
13 and 15 of the Constitution for fundamental rights and freedoms during the ordinary and
extraordinary periods. For curfew restrictions, the criteria set in the Constitution will be
addressed and a conceptual framework will be put in place. In the second part of the study, the
decisions of the European Court of Human Rights and the reports of European Commission on
Democracy Through Law related to curfews and the Constitutional Court decisions based on
the reason for the curfew will be analyzed.In the second part, the decisions of the European
Court of Human Rights, which discuss the principles of the mentioned restrictions, and the
Turkish Constitutional Court decisions in the individual applications made with the claim that
the fundamental rights were violated due to similar restrictions. In the last section, the legal
regulations on measures taken worldwide after the coronavirus epidemic and the regulations on
measures taken in our country will be compared to evaluate how extraordinary developments

affect state administrations and individual freedoms.

Keywords: Law During the Coronavirus Period, Curfews, Restriction of Fundamental Rights

in Ordinary Period.
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PANDEMI TEDBIRLERI KAPSAMINDA “KAMUDA ESNEK CALISMA” UZERINE
BiR DEGERLENDIRME

Dr. Melike Ozge CEBi BUGDAYCTI*

Diinyay1 etkisi altina alan Covid-19 pandemisi nedeni ile devletler daha once
karsilagsmadiklar1 pek ¢ok sikintiyla yiizlesmek durumunda kalmistir. Salgini en az hasarla
atlatmaya calismak adina pek cok alanda farkli tedbir alinmis ve kamu personelinin ¢aligma
esaslarinda da acil bir diizenleme yapilmasi ihtiyact ortaya ¢ikmustir. Bir yandan kamu
hizmetlerinin kesintisiz ve siirekli bir sekilde devam etmesi gerekmis, diger yandan da genel
sagligin korunmasi amaciyla kamu hizmetlerini yiiritmekle gérevli kamu personeline yonelik

tedbirlerin alinmasi zorunlu olmustur.

Bu tedbir ve diizenlemelerin en dikkat ¢ekenlerinden biri, kamuda esnek ¢alisma saatleri
ve kosullarmin kabul edilmesidir. Konunun aciliyeti ve 6nemi nedeni ile iilkemizde kamu
personelinin ¢aligma yontemlerinde ve saatlerinde esneklige gidilmesi giindeme gelmis ve 22
Mart 2020 tarihli Resmi Gazete'de yayimlanan 2020/4 sayili Cumhurbagkanligi Genelgesi ile

kamu kurumlarinda esnek ¢alismaya iliskin diizenlemeler getirilmistir.

Kamuda c¢aligma saatlerinde esnekligin, aslinda 657 sayili Devlet Memurlari
Kanunu’nda dayanagi bulunmaktadir. 657 sayili Kanun’un “Calisma Saatleri, izinler” baglhikli
5. Boliimiinde yer alan ¢alisma saatlerinin tespitine iligkin diizenlemeler incelendiginde, kurum
ve hizmetlerin 6zellikleri g6z 6niinde bulundurularak farkli ¢aligma saatlerinin belirlenebilecegi
ifade edilmistir. Kanun’un 100. maddesinin 3. fikras1 kapsaminda ise, memurlarin yiiriittiikleri
hizmetin 6zelliklerine gore, tespit edilen ¢alisma saat ve siireleri ile gorev yerlerine bagh
olmaksizin ¢alisabilmeleri miimkiin kabul edilmistir. Bu konuya iligkin usul ve esaslarin ise,
Cumhurbagkan1 tarafindan belirlenecegi hiikmiine yer verilmistir. Bu kapsamda yalnizca
caligma saatlerinde degil, ayn1 zamanda ¢alisma ortaminda da esneklik getirilebilecegi Kanun

kapsaminda kabul edilmistir.

* Ankara Yildirim Beyazit Universitesi Hukuk Fakiiltesi
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2020/4 sayili Cumhurbaskanligi Genelgesi kapsaminda, kamu hizmetlerinde aksamaya
neden olmamak ve ihtiyaci karsilayacak asgari diizeyde personel bulundurmak kaydiyla kamu
kurum ve kuruluslarinda c¢alisanlara yonelik olarak uzaktan ¢alisma, doniisiimli ¢calisma gibi
yontemlerin uygulanabilecegi kabul edilmistir. Esnek caligma yontemlerinin belirlenmesi
konusunda ise yetki, devredilebilmekle birlikte, her kamu kurum ve kurulusu i¢in {ist yoneticiye
birakilmis durumdadir. Uzaktan veya doniistimlii calisanlar ile idari izinli sayilanlarin mali ve

sosyal hak, yardim ve 6zliik haklar1 ise sakli tutulmustur.

Kamuda esnek ¢aligma saatleri ve yontemleri her ne kadar yasal dayanag: haizse de,
Tiirk Kamu Personel Rejimi bakimindan yerlesik bir uygulama olarak degerlendirilemez. Zira
kamu hizmetlerinin siirekliligi ve diizenliligi ilkeleri uyarinca, kamu hizmetinin yiiriitiilmesinde
gorev alan kamu personelinin, gorevin niteligine bagli olmakla birlikte yasal olarak belirlenmis
saatlerde ve hizmetin yiiriitiildiigii gérev yerlerinde fiilen bulunmasi gerekmektedir. Ciinkii,
hukukumuzda ¢alisma siireleri ve sartlar1 bakimindan siki diizenlemeler yapilarak, belirli
standartlar getirilmis ve gorev siirelerinde fiilen gorev basinda bulunma devlet memurlari
bakimindan bir yiikiimliilik olarak kabul edilmistir. Oyleyse, kamuda esnek calisma
yontemlerinin benimsenmesi, kamu hizmetlerinin siirekliligi ve diizenliligi ilkeleri goz dniinde

bulunduruldugunda istisnai uygulamalar olarak degerlendirilmelidir.

Bir diger taraftan ise kamu hizmetlerine hakim olan uyarlama ilkesi kapsaminda,
hizmetlerin yiiriitiilmesinin ve bunun dogal bir sonucu olarak da g¢alisma kosullarinin
olaganiistii sartlara uyarlanmasi miimkiindiir. Bu baglamda kiiresel salgin gibi olaganiistii
durumlar nedeniyle bdylesi uygulamalarin giindeme gelmesi son derece normal karsilanmalidir.
Burada yalnizca birkag belirsiz noktaya temas etmek gerekir. Bir kere hangi kamu
hizmetlerinin esneklige uygun olup olmadigi, esnek calismanin hangi kamu kurum ve
kuruluslar1 bakimindan uygun olacagi meselesi tartigmaya agiktir. Ayrica kamuda uzaktan veya
serbest caligma gelenegi bulunmayan bir iilke olarak Tiirkiye’de uygulamanin her kamu kurum
ve kurulusunda farkli bir bicimde sekillenmesi ihtimal dahilindedir. Zira kamu kurum ve
kuruluslarinin her birinin bu konuyu diizenleme ve usul ve esaslar1 belirleme noktasinda
tecriibesi bulunmamaktadir. Ayrica Genelge ile getirilen “kamuda esnek mesai” diizeni,
“gecici” olarak Ongoriilmiis olmakla birlikte, pandeminin ne kadar siirecegi, olagan ¢aligma
diizenine ne zaman doniilecegi konusunda bir belirsizlik de bulunmaktadir. Bu siirecin uzama
ihtimali g6z 6niinde bulunduruldugunda, kamuda esnek ¢aligma diizenine iligkin daha kapsamli

ve detayl bir diizenleme yapilmasi yerinde olacaktir. Bu kapsamda uygulamanin detaylarinin,
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kamu hizmetlerinde siirekliligin ve diizenliligin saglanmasi ile kamuda verimliligi de korumay1

hedefleyen bir eksende yeniden ele alinmasi gerekmektedir.

Anahtar Kelimeler: Pandemi, Kamu Personeli, Esnek Calisma, Kamu Hizmeti, Diizenlilik ve
Siireklilik Ilkeleri
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AN EVALUATION ON “FLEXIBLE WORKING IN PUBLIC” UNDER THE SCOPE
OF PANDEMIC MEASURES

Dr. Melike Ozge CEBi BUGDAYCTI*

Due to the Covid-19 pandemic, which influenced the world, States had to face many
troubles that they had not encountered before. In order to overcome the pandemic with minimal
damage, different measures have been taken in many areas and the need for an urgent regulation
on the working principles of public personnel also emerged. On the one hand, public services
had to continue uninterruptedly and continuously, and on the other hand, measures have been
taken for civil servants in charge of carrying out public services in order to protect public health.
One of the most remarkable of these measures and regulations is the flexible working hours and
conditions in public. Due to the urgency and importance of the issue, flexibility has been
brought to the agenda in the working methods and hours of public personnel in our country, and
regulations regarding flexible working in public institutions have been introduced with the

Presidential Circular No. 2020/4 published in the Official Gazette dated March 22, 2020.

Flexibility of working hours in public sector actually has a basis in the Law on Civil
Servants No. 657. When the regulations in the 5th section of the Law No. 657 titled “Working
Hours, Permissions” are examined, it is stated that different working hours can be determined
by considering the characteristics of the institutions and public services. Within the scope of
paragraph 3 of Article 100 of the Law on Civil Servants, it has been considered as possible for
civil servants to work regardless of their working place and working hours according to the
characteristics of the service they carry out. It has been stated that the procedures and principles
regarding this issue will be determined by the President. In this context, it has been accepted
under the Law No. 657 that flexibility can be brought not only for working hours, but also for

the working place.

Within the scope of the Presidential Circular No. 2020/4, it has been accepted that
methods such as remote work, rotating work can be applied for civil servants in public

institutions and organizations provided that they do not cause disruption in public services and

* Ankara Yildirim Beyazit University School of Law
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have a minimum level of staff to meet the need. The authority of determining flexible working
methods, although transferable, is left to the senior officer for each public institution and
organization. The financial and social rights, benefits and personal rights of civil servants are

reserved.

Although flexible working hours and methods in public have legal basis, they cannot be
considered as an established practice in terms of Turkish Public Personnel Regime. In
accordance with the principles of continuity and regularity of public services, civil servants
must actually be present at legally determined hours and at the workplaces where the service is
carried out, depending on the nature of the duty. Because, in our law, certain standards are
introduced by making strict regulations in terms of working hours and conditions and it is
accepted as an obligation for the civil servants to work at workplaces during the working hours.
So, adopting flexible working methods in public should be considered as exceptional practice,

considering the principles of continuity and regularity of public services.

On the other hand, it is possible to adapt the services and working conditions to
extraordinary conditions within the scope of the adaptation principle of public services. In this
context, the emergence of such practices should be regarded as normal due to extraordinary
situations such as pandemic. Here only a few uncertain points need to be touched. First of all,
the question of which public services and public institutions are suitable for flexibility is open
to discussion. Secondly, in Turkey, which has not an experience in flexible working in public,
it is unlikely to take shape in a different way in each public institution. In addition, although the
"flexible working schedule in public" brought by the Circular is foreseen as "temporary", there
is also an uncertainty about how long the pandemic will last and when to return to the usual
working order. Given the possibility of prolonging this process, it would be appropriate to make
a more comprehensive and detailed arrangement regarding the flexible working in public. In
this context, the details of the implementation need to be reconsidered in an axis that aims to

maintain efficiency by ensuring continuity and regularity in public services.

Keywords: Pandemic, Civil Servants, Flexible Working, Public Service, Principles of

Regularity and Continuity
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KAMU HIZMETLERININ SUREKLILIK VE UYARLANMA IiLKELERIi
ARASINDAKI ILISKININ KORONAVIRUS SURECINDEKiI BiR TEZAHURU:
UZAKTAN EGIiTiM

Dr. Ogr. Uyesi Muhammed GOCGUN *

Devlet ya da diger kamu tiizel kisileri tarafindan veya kamu tiizel kisilerinin denetim ve
gozetimi altinda 6zel hukuk kisileri tarafindan yiiriitilen kamu hizmetleri, genel ve ortak
ihtiyaclarin karsilanmasina ve bdylelikle kamu yararinin saglanmasina yonelik etkinliklerdir.
Bu nedenle idarenin yerine getirdigi en dnemli islev ve varlik amaci olarak goriilebilecek olan
kamu hizmetlerinin belirli bir siireklilik arz edecek sekilde ve ihtiyacin devam ettigi miiddetce
sunulmasi gerekir. Diger yandan kamu hizmetlerinin gerek icerik gerek sunulus bigimi gerekse
de organizasyon olarak sosyal, ekonomik ve teknolojik gelismelerle uyumlu bir sekilde

yiiriitiilmesi iyi isleyen bir idare ac¢isindan kaginilmazdir.

Kamu hizmetlerinin temel ilkelerinden kabul edilen siireklilik ve uyarlanma ilkeleri,
idarenin sorumluluguyla olan iliskisi bakimindan da 6nem arz eder. Zira idare, yiiriitmekle
yiikiimlii oldugu bir kamu hizmetini o hizmete duyulan ihtiya¢ devam etmekte oldugu halde
sunamadiginda bir kamu hizmetinin yiiriitiildiiglinden s6z edilemez. Diger yandan idare, kamu
hizmetini degisen kosullara ayak uydurarak yani geregi gibi yiiriitemediginde ve bunun
sonucunda bir zarar ortaya ¢iktiginda ise idarenin hizmet kusurundan kaynakli sorumlulugu

ortaya cikar.

Kamu hizmetlerine iliskin ilkelerden olan esitlik-tarafsizlik ve meccaniligin aksine
stireklilik ve uyarlanma; kamu hizmetinin dogrudan igerigine, yogunluguna ve sunulus
bicimine yoneliktir. Bu agsamada idarenin takdir yetkisine sahip olmasi idareye Onemli
avantajlar saglar. Idare, takdir yetkisini kullanarak bir yandan uyarlanmay1 gergeklestirip bir
yandan da hizmetin siirekliligini saglayabilir. Burada siireklilik ve uyarlanma ilkeleri arasindaki
iliskiye vurgu yapilmalidir. Zira bir kamu hizmetinin siirekli bir sekilde yiiriitiilebilmesi igin
gerektiginde uyarlanmasi gerekir. Daha acik bir ifadeyle hizmetin yiiriitiilebilmesi i¢in gereken

sartlarda 6nemli degisiklikler meydana geldiginde idare, uyarlanma ilkesi dogrultusunda bu

* ibn Haldun Universitesi Hukuk Fakiiltesi Ogretim Uyesi
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sartlara uyum saglamak icin gerekli diizenlemeleri yapmalidir. Aksi takdirde uyarlanma
ilkesine aykirilik s6z konusu olacagi gibi hizmete ihtiyag duyan kisilerin ihtiyact da
karsilanamamis olur. Bu durumda uyarlanma ilkesinin idarece ihmali, siireklilik ilkesinin ihlali

sonucunu da beraberinde getirebilir.

Covid-19 viriisiiniin tilkemizde ilk tespit edildigi 11 Mart 2020 tarihinden sonra idarece
kolluk yetkisi kapsaminda ¢ok cesitli alanlarda farkli tedbirler alinmistir. Bununla birlikte
iilkemizde de etkisini yogun ve hizli bir sekilde gdsteren pandemi, temel nitelikteki kamu
hizmetleri agisindan da 6nemli sonuglar dogurmustur. Saglik hizmetleri hari¢ tutuldugunda,
pandeminin en ¢ok egitim ve yiiksekogretim kamu hizmetlerini etkiledigi sdylenebilir. Zira 16
Mart 2020 tarihinden itibaren tiim iilke genelinde ilk ve orta dereceli okullar bir hafta,
yliksekogretim kurumlari ise {i¢ hafta siireyle tatil edilmistir. 23 Mart 2020 tarihinde ise Milli
Egitim Bakanlig1 tarafindan Egitim Bilisim Ag1 (EBA) devreye sokularak internet ve televizyon
yaymlart vasitasiyla egitim hizmeti saglanmaya baslanmistir. Yiiksekdgretim kurumlar ise
kendi altyapilarin1 kullanarak ya da Yiiksekdgretim Kurulu (YOK) tarafindan olusturulan
“YOK Dersleri Platformu” vasitasiyla egitim-6gretim faaliyetlerini dijital ortamlarda

siirdiirmislerdir.

Anayasanin 42. maddesinde egitim ve Ogrenimin ayni zamanda bir hak olarak
diizenlenmesi, gerek Milli Egitim Bakanliginin gerekse yiiksekdgretim kurumlarinin ve
YOK’iin yiiriitt{igii kamu hizmetlerinin énemini ortaya koyar. Bu cercevede koronaviriis
stirecinde s6z konusu idarelerin kisa siire i¢inde aldiklar kararlar ve uyguladiklar1 yontemlerin
kamu hizmetinin uyarlanma ilkesinin hayata gecirilmesinin bir sonucu oldugu sdylenebilir.
Diger yandan alman bu kararlar ve uygulanan yontemler, s6z konusu kamu hizmetlerinin
siireklilik ilkesine uygun bicimde gerceklesmesini de saglamistir. Bu siirecte Milli Egitim
Bakanligi ya da yiiksekdgretim kurumlarmca uygulanan yéntemlerin ve YOK’iin
koordinasyonunun  eksikliginin, egitim ve yiiksekogretim kamu  hizmetlerinin
yiirlitiilememesine ve bunun sonucunda da idarenin sorumlulugunun dogmasina neden olacagi

da vurgulanmalidir.

Kamu hizmetlerinin kural olarak ancak kanunla kurulabilecegi dikkate alindiginda
kanun koyucunun kamu hizmetlerinin siireklilik ve uyarlanma ilkeleri agisindan bir ylikiimliiliik
tasidigr soylenebilir. Zira kamu hizmetini kuracak olan kanun koyucu, ¢ikaracagi kanunla

idareye uyarlanma ilkesini hayata gegirmeye yonelik bir takdir yetkisi taniyabilecegi gibi
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getirecegi bazi diizenlemelerle idareyi bu konuda bagl yetki igine de sokabilir. Nitekim gerek
1739 sayili Milli Egitim Temel Kanunu gerekse 2547 sayil1 Yiiksekogretim Kanunu’nda yer
alan diizenlemeler, egitim ve yiiksekdgretim kamu hizmetlerinin hem siirekliligini hem de bu
hizmetlerin idarece uyarlanma ilkesi dogrultusunda yiiriitiilmesini saglayict niteliktedir.
Boylelikle kanun koyucunun egitim ve yliksekdgretim kamu hizmetlerinin siireklilik ve
uyarlanma ilkesi ¢ercevesinde yliriitiilmesine yonelik yilikiimliiliiglinii biiyiik Olclide yerine
getirdigi gortliir. Bu noktada kamu hizmetlerinin yiiriitiiciisii olan idarelerin de faaliyetlerini
kanunlara uygun bir sekilde icra etmelerinin Onemi ortaya ¢ikar. Zira idareler kamu
hizmetlerinin kurucusu olmasalar da idarenin kanuniligi ilkesi ve takdir yetkisi, kamu
hizmetlerinin siireklilik ve uyarlanma ilkelerine uygun bir sekilde yiiriitiilmesi bakimindan

idareye kaginamayacag bir ylikiimliiliik yiiklemektedir.

Anahtar kelimeler: Kamu hizmeti, egitim ve 6grenim hakki, siireklilik, uyarlanma, idarenin

sorumlulugu, takdir yetkisi.
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A MANIFESTATION OF THE RELATIONSHIP BETWEEN CONTINUITY AND
ADAPTATION PRINCIPLES OF PUBLIC SERVICES IN THE CORONAVIRUS
PROCESS: DISTANCE EDUCATION

Dr. Muhammed GOCGUN *

Public services run by government or other public legal entities or by private law entities
under the supervision and surveillance of public legal entities are activities to meet general and
common needs, thereby ensuring public benefit. Therefore, public services, which can be seen
as the most important function and the purpose of existence of the administration, should be
provided in a certain continuity and as long as the need continues. On the other hand, it is
imperative for a well-functioning administration to operate public services in conformity with
social, economic and technological developments both in terms of content, how to provide and

organization.

The principles of continuity and adaptation, which are accepted from the basic principles
of public services, are also important in terms of their relationship with the responsibility of the
administration. Because, if the administration cannot provide a public service that it is obliged
to carry out even though the need for that service continues, there is no mention of the povide
of a public service. On the other hand, when the administration is unable to operate the public
service by adapting to changing conditions (so as it must be) and as a result, a loss arises, the

responsibility of the administration arising from the service defect reveals.

Continuity and adaptation, as opposed to equality, impartiality and free of charge, which
are principles of public services; they relate directly to the content, intensity and manner of
provide of public service. At this stage, having the discretion provides important advantages to
the administration. The administration, by using its discretion, can achieve adaptation of the
public service while also ensuring it's continuity. Here, the relationship between continuity and
adaptation principles should be emphasized. Because in order for a public service to be carried
out continuously, it must be adapted when necessary. More clearly, when significant changes
occur in the conditions required for the service to be carried out, the administration should make

the necessary arrangements in order to adapt to these conditions in line with the adaptation

* ibn Haldun University School of Law Faculty Member
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principle. Otherwise, there will be a violation of the principle of adaptation, and the needs of
those who need the public service cannot be met. In this case, the neglect of the adaptation

principle by the administration may result in a violation of the continuity principle too.

After 11 March 2020, when the Covid-19 virus was first detected in our country,
different measures were taken by the administration in a wide range of fields within the law-
enforcement authority. In addition, the pandemic, which showed its impact in our country in an
intense and fast manner, has also had important results in terms of basic public services. If
health services are excluded, it can be said that pandemics mostly affect education and higher
education public services. Because, from 16 March 2020, primary and secondary schools
throughout the country have been on holiday for one week and higher education institutions for
three weeks. On 23 March 2020, the Education Information Network (EBA) was put into
service by the Ministry of National Education and education service was started to be provided
through internet and television broadcasts. Higher education institutions, on the other hand,
continued their education activities in digital environments by using their own infrastructure or

through the “YOK Courses Platform” created by The Council of Higher Education (YOK).

The fact that education and learning are also regulated as a right in Article 42 of the
Constitution reveals the importance of both the Ministry of Education, higher education
institutions and public services carried out by YOK. In this context, it can be said that the
decisions taken by these administrations in the coronavirus period and the methods they applied
are the result of the implementation of the adaptation principle of the public service. On the
other hand, these decisions and the methods implemented have enabled these public services to
be carried out in accordance with the principle of continuity. In this process, it should be
emphasized that the lack of methods applied by the Ministry of National Education or higher
education institutions and the lack of coordination of YOK will result in the inability to perform
public services of education and higher education and as a result of the responsibility of the

administration.

Considering that public services can only be established by act, it can be said that the
legislator has an obligation in terms of continuity and adaptation principles of public services.
Because the legislator, who will establish the public service, can grant a discretionary power to
implement the principle of adaptation to the administration with the law to be enacted or the

administration may have a non-discretionary power in this regard. As a matter of fact, the
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regulations in both the National Education Basic Law numbered 1739 and the Higher Education
Law numbered 2547 can ensure that both education and higher education public services are
carried out in line with the principle of adaptation by these administrations. Thus, it is seen that
the legislator fulfill it’s obligations towards the implementation of education and higher
education public services within the framework of the continuity and adaptation principles. At
this point, the importance of administrations, which are the executives of public services, to
carry out their activities in accordance with the laws becomes apparent. Because, even if the
administrations are not the founders of public services, the lawfulness and discretionary power
of the administration imposes an unavoidable obligation to the administration in terms of

conducting public services in accordance with the principles of continuity and adaptation.

Keywords: Public service, distance education, continuity, adaptation, responsibility of the

administration, discretionary power.
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“YENI NORMAL” DUZENINDE KAMU HUKUKU IiLKELERi: NASIL BiR
DEGIiSIiM?

Dr. Ogr. Uyesi Ural AKUZUM *

2007-2008 yillarinda diinyay1 etkileyen ekonomik kriz ve bunun akabinde 2008-2012
yillar1 arasinda yasanan, yine kiiresel ¢apta etki yaratan resesyon sirasinda ozellikle Birlesik
Krallik ve Amerika Birlesik Devletleri gibi sanayilesmis iilkelerin karar alicilar1 ve bu iilkelerde
s0z sahibi ekonomistler kriz ve resesyon sonrasinda ekonominin ne zaman kriz dncesi duruma
gelecegini, bagka bir deyisle ne zaman “normale” doniilebilecegini tartismaktaydi. Bu sirada az
sayida ekonomist ise normal kabul edilen diizene doniis siirecinin beklenenden daha karmasik
olacagi, normale doniis yolunun inis ve ¢ikislarla dolu oldugu ve en 6nemlisi bu yolun sonunun
da belirsiz oldugu goriisiindeydi. Bu bakimdan normale doniisiin zamanla gerceklesecegi ve her
seyin eskisi gibi olacagi yoniindeki baskin goriisiin aksine siirecin daha getrefilli olacagini
ongoren azinliktaki ekonomistler siirecin sonunun da belirsiz olmasi sebebiyle yeni olusacak
diizenin bildigimiz alistiimiz bir “normal” olmayacagini 6ne slirmiislerdi. Boylelikle 2009

yilinin baslarinda “yeni normal” kavrami ortaya ¢ikmisti.

Kavramin ortaya ¢ikisindan hemen hemen on yil sonra, 2019 yilinin Aralik ayinda Cin
Halk Cumhuriyeti’nin Vuhan kentinde, daha sonra SARS-CoV-2 olarak adlandirilacak yeni tip
koronaviriis tespit edildi. Viriisiin sebep oldugu hastalik, en yaygin kullanilan ismiyle Covid-
19’un diinyay1 sarmasiyla ise bahsi gegen ekonomik kriz ve resesyonun c¢ok otesinde bir
ekonomik yikimin gerceklesebilecegi sdylenmektedir. Bu dogrultuda 2008 krizi kalp krizine
benzetilirken Covid-19 pandemisi sirasinda ve pandemi sonrasinda yasanacak krizin tiim
viicudu etkileyecek bir fel¢ olabilecegi, pandemi sonrasinda resesyonun kagiilmaz oldugu

belirtilmektedir.

Bu bakimdan devletin temel sorumlulugu olan vatandaglarini koruma yiikiimliiligiiniin
hatirlanmasi i¢in yasadigimiz kriz gerekmekteydi. Yillardir, saglik ve konut tedariki gibi temel

ihtiya¢ kalemlerinin saglanmasinda genis devlet miidahalesinin akla yatkin olmadigi, bu
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anlayisin kar degil kamusal fayday1 amagladigr icin verimli olmadig1 sdylenmekteydi. Bu
goriis dogrultusunda bireylerin temel ihtiyaclarinin saglanmasi kar amaci tasiyan 6zel sektore
birakilmistir. Bugiin ise ABD vatandaslarinin emrine ¢ek keside edip yollamaktadir. Fransa’da
kira, elektrik ve su iicretlerinin devlet tarafindan 6denmesi giindemdedir. Boylece temel

ihtiyaclar1 piyasaya birakan goriis de bugiin i¢in terk edilmis olmaktadir.

Sosyal devlet olgusu, devlet miidahalesine en soguk bakan iilkelerde dahi pandemi
sebebiyle giindemdedir. Zira bireylerin devletten beklentileri en liberal toplumlarda bile {ist
seviyeye ulasmustir. Ozel sektoriin, dogal olarak, kir amagl yaklasimlarinin aksine, temel
ihtiya¢c maddelerinin devlet tarafindan kar amaci giitmeden tedarik edilmesi gerektigi, saglik
hizmetlerine erisimin temel bir insan hakki olmasi sebebiyle bu sektoriin serbest piyasaya
birakilamayacagi isabetle belirtilmektedir. Bu dogrultuda devletlerin, 6zellikle belli bash
sektorlerde, en azindan halkin temel ihtiyaclarinin siirekli olarak karsilanmasini temin etmek
tizere, sinirlh da olsa miidahaleci olmasi gerektigi ortaya c¢ikmistir. Baska bir deyisle,
pandeminin bizlere gosterdigi iizere Yeni Normal Diizeninde her seyi “piyasanin goriinmez

eline” birakan anlayis terk edilmelidir.

Bu gelismeler bizlere Yeni Normal Diizeninde sosyal devlet ilkesinin agir basmasi
gerektigini gostermektedir. Aksi halde, yani mevcut serbest piyasaci kapitalizmin siirdiiriilmesi
halinde bir felaketin yasanacagi belirtilmektedir. Ayrica gelecekte baska bir pandeminin ya da
iklim degisikliginin getirebilecegi zararlardan korunmak i¢in devletlerin temel ihtiyaclarin
tedarikini tehlikeye atmadan iiretimi ve ekonomiyi asgari seviyeye indirmeye imkan saglayacak
bir model gelistirmesi gerekmektedir. Zira iiretim arttikca toplumlardaki esitsizlik daha da
artmakta ve bu bakimdan yalnizca pandemi sebebiyle degil “normal” zamanda da bu iiretim ve
tilketim diizeyinin devami ekolojik, ekonomik ve sosyal anlamda diinyanin mahvina sebep

olacaktir.

Anahtar Kelimeler: Kamu Hukuku, Sosyal Devlet, Adalete Erisim Hakki, Esitlik, Piyasa

Ekonomisi
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PUBLIC LAW PRINCIPLES IN THE "NEW NORMAL" ORDER: HOW TO
CHANGE?

Dr. Ural AKUZUM *

During the economic crisis that affected the world in 2007-2008 and the recession that
took place between 2008-2012, which had a global impact, especially the decision makers of
industrialized countries such as the UK and the United States and economists who have a voice
in these countries he was arguing that he would come to a pre-crisis state, in other words, when
he could return to "normal". Meanwhile, a small number of economists thought that the return
to normal order process would be more complicated than expected, the way back to normal is
full of ups and downs, and most importantly, the end of this path is also uncertain. In this
respect, contrary to the dominant view that the return to normal will take place over time and
that everything will be the same, minority economists have suggested that the new order will
not be a familiar "normal" as the end of the process is uncertain. Thus, the concept of “new

normal” emerged in early 2009.

Almost ten years after the emergence of the concept, in December 2019, a new type of
coronavirus was detected in Wuhan, China, which would later be called SARS-CoV-2. It is said
that with the disease caused by the virus, Covid-19, which is the most commonly used name,
surrounding the world, an economic destruction can occur far beyond the mentioned economic
crisis and recession. Accordingly, while the 2008 crisis is compared to a heart attack, it is stated
that the crisis that will be experienced during Covid-19 pandemic and after the pandemic may

be a stroke that will affect the whole body, and recession is inevitable after the pandemic.

In this regard, the crisis we experienced was necessary to remember the obligation of
the state to protect its citizens, which is its main responsibility. For years, it has been said that
wide state intervention in the provision of basic needs items such as health and housing supply
is not plausible, and this understanding is not efficient because it aims public benefit, not profit.
In line with this view, providing the basic needs of individuals is left to the private sector for

profit. Today, he sends and checks at the disposal of US citizens. In France, the payment of
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rent, electricity and water fees by the state is on the agenda. Thus, the view that leaves the basic

needs on the market is abandoned for today.

The phenomenon of social state is on the agenda due to the pandemic, even in the coldest
countries facing state intervention. Because the expectations of individuals from the state have
reached a high level even in the most liberal societies. It is strikingly stated that, unlike the
profit-oriented approaches of the private sector, basic necessities should be supplied by the state
without profit, and this sector cannot be left to the free market as access to health services is a
basic human right. Accordingly, it has been revealed that states should be intervene, albeit
limited, to ensure that at least the basic needs of the population are met, especially in certain
sectors. In other words, as the pandemic shows us, the understanding that leaves everything in

the "invisible hand of the market" in the New Normal Order should be abandoned.

These developments show us that the principle of social state should dominate in the
New Normal Order. Otherwise, it is stated that a disaster will occur if the existing free market
capitalism is sustained. In addition, in order to protect from future pandemic or climate change
harms, governments need to develop a model that will minimize the supply of basic needs and
minimize production and the economy. Because, as the production increases, the inequality in
the societies increases and in this respect, the continuation of this level of production and
consumption will cause ecological, economic and social destruction of the world, not only due

to the pandemic but also in the “normal” time.

Keywords:Public Law, Social State, Right to Access to Justice, Equality, Market Economy
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YENI TiP KORONAVIRUS (COVID-19) SALGINININ iDARiI FAALIYETLERIN
GORUNUMUNE ETKIiSI VE UYGULAMADA BIRLiK PROBLEMIi

Ar. Gor. Seyit Rasim DORU *

2019 yilinin son aylarinda ortaya ¢ikan ve 2020 yilinin Mart ayinda daha siki tedbirlerin
alinmasini gerektirecek derecede yayginlagan yeni tip koronaviriis (Covid-19) salgini, toplum
hayatin1 her agidan derinden etkiledigi gibi hi¢ siiphesiz hukuk alaninda da etkisini gostermis
ve bilimsel eserlerin ¢alisma konusu olmaya baslamistir. Olaganiistii bir durumun mevcut
olmasindan ve salgin kapsaminda tedbirleri almasi gereken ilk sujenin “idare” olmasindan
oOtiirli; idarelerce yapilan faaliyetler ve muameleler; bunlarin tiirii, niteligi, zamanlamasi ve
bunlara uymayanlara uygulanacak yaptirimlarin hukukiligi, dl¢tliiligl vs. gibi idare hukuku
bakimindan tartisilabilecek bir¢ok meseleyi ortaya ¢ikarmistir. Bu meseleler, sadece iilkemizde
degil, diger iilkelerde de ortaya ¢ikmis' ve bazen ¢ok farkli uygulamalar gergeklesebilmistir
(6rnegin Kanada’da viriis tehlikesinden otiirii bakicilarin ‘yash bakim merkezi’ni terk etmesi
ve 130 yasliya sadece 2 hemsirenin bakmak zorunda kalmas1 gibi). Bu tip drneklerde idarenin
sorumlulugu giindeme gelebilecektir. Bizim iilkemizde de saglik hizmetinin tiimiiyle kamu
hizmeti olup olmadigi, bu siirecte 6zel hastanelere getirilen birtakim zorunluluklar nedeniyle

tekrar glindeme gelmistir.

Caligmamizda, salgin siiresince idari faaliyetlerin yerine getirilme big¢imleri, klasik
goriiniimlerinden ayrilip ayrilmadiklari, faaliyet igerisinde yeni tip uygulamalarin gelistirilmesi
ihtiyaci, faaliyet kapsaminda yapilacak muamelelerin degiskenliginin uygulamada farkliliklar
olusturup olusturmadigi, yapilan idari islemlerin hukuka uygunlugu ve bunlardan kaynaklanan
bir sorumluluk olup olamayacagi gibi meselelere deginecegiz.

Idari faaliyetlerin ortaya ¢ikma sekillerinden (goriiniimiinden) sz ederken bu kapsamda

ornegin, ilan edilen sokaga ¢ikma yasaklar1 siiresince kolluk personelinin yaptiklari faaliyetleri

* Istanbul Universitesi Hukuk Fakiiltesi
! Baz galigmalar ve yazilar igin bkz. Paul Daly, “The Covid-19 Pandemic and Proportionality: Aframework”
https://www.administrativelawmatters.com/blog/2020/03/31/the-covid-19-pandemic-and-proportionality-a-
framework/, 07.05.2020; Elif Mendos Kuskonmaz, Elspeth Guild, “Covid-19: ANew Struggle Over Privacy,
Data Protection and Human Rights” bkz. https://europeanlawblog.eu/2020/05/04/covid-19-a-new-struggle-
over-privacy-data-protection-and-human-rights/, 05.05.2020; Stephanie Laulhe Shelou, Andrea Manoli, “A
Tale of Two: Covid-19 Pandemic and The Rule of Law in Cyprus” https://verfassungsblog.de/a-tale-of-two-
the-covid-19-pandemic-and-the-rule-of-law-in-cyprus/, 07.05.2020; https://ncbarblog.com/covid-19-and-
administrative-law-articles-of-interest/, 07.05.2020.
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inceleyecegiz. Idarenin faaliyetlerinin, temelde kamu hizmeti ve kolluk faaliyeti olarak kabul
edildigi bir hukuk alaninda polisler, jandarmalar ve bekgiler; kamu diizeninin bozulmasini
onleme ve bozulur ise tekrar yerine getirmekle gdrevli kolluk personelleridir. Dolayistyla
kendilerinden beklenen, 6rnegin sokaga ¢ikma yasagi tedbirini ihlal edenlere Ongoriilen
yaptirnmi uygulamak ve bu Kkisileri evlerine geri gdndermektir. Fakat bu siiregte, Igisleri
Bakanligi’nca, genelge ile olusturulan Vefa Sosyal Destek Gruplari? galigmasi kapsaminda soz
konusu personel; bazi yerlerde vatandaslarin (6zellikle de yashi ve kronik hastaliklar:
bulundugundan disar1 ¢ikmasi yasak olanlarin) ihtiyaglarin1 karsilamak, siparislerini almak,
market aligveriglerini yapmak?®, bankadan paralarin1 gekmek igin bankaya gotiirlip getirmek?,
maaglarini bankadan g¢ekip kendilerine evde teslim etmek®, evinin 6niinde hali yikayan yash
kadina yardim etmek® gibi olagan donemde yapmadiklari faaliyetlerde bulunmuslardir ve
bulunmaya devam etmektedirler. Bu da salginin idari faaliyetlerin goriiniimii iizerindeki acik
bir etkisidir. Elbette, kolluk personeli bu yeni tip hizmetleri genelge kapsaminda sunarken ayn1
zamanda s6z konusu yasaklart ihlal edenleri tespit edip yaptirim uygulamaya da devam
etmektedir’. Tam bu noktada “uygulamada birlik saglanmasi gerektigi” problemi giindeme
gelmektedir. Zira, idarenin lilke genelinde gegerli olan bir karari iilke genelinde esit sekilde
uygulanmalidir. Oysa baz1 yerlerde ceza kesilirken, bazi yerlerde ise yasaga uymayan
vatandaslarin ellerine kolonya dokiilerek® veya uyarilarak evlerine génderilmeleri® cezai islem
yapmadan birakilmalar1 problem teskil edebilecektir'®. Belirtmek gerekir ki sokaga
cikmamanin “tavsiye” edildigi donem ile “yasak” kararmin ilan edildigi donemi de birbirinden
ayirmak gerekir, zira idari islem olarak niteliklerini g6z 6niine aldigimizda “tavsiye” ile “yasak”
kararlarmin gerekliligi farklidir. Icrai bir idari islem yapilmasi gerekirken bu islem tesis
edilmeden, tavsiyelerle, islem varmig gibi davranilmasini beklemek dogru bir yaklagim

olmayabilir.

Bkz. https://www.icisleri.gov.tr/65-yas-ustu-vatandaslarimizin-ihtiyaclari-vefa-sosyal-destek-gruplari-
tarafindan-karsilaniyor, 30.03.2010.

Bkz. https://www.ensonhaber.com/ic-haber/sakarya-polisi-yaslilarin-ihtiyacini-karsiliyor, 23.03.2020.

Bkz. https://www.ensonhaber.com/gundem/sokak-yasagina-uyan-yasli-adama-polis-yardimci-oldu,
23.02.2020.

Bkz. https://www.haberler.com/65-yas-ustu-ve-kronik-hastaligi-olanlara-maaslari-13045628-haberi/,
23.03.2020.

Bkz. https://www.ensonhaber.com/evinin-onunde-calisan-yasli-kadina-bekci-yardim-etti.html, 19.04.2020.
Bkz. https://www.ensonhaber.com/gundem/sokaga-cikma-yasagina-uymayanlara-para-cezasi-uygulandi,
23.03.2020.

Bkz. https://www.ensonhaber.com/ic-haber/polis-uyardigi-yaslilari-kolonya-sikarak-evlerine-gonderd,

Bkz. https://www.ensonhaber.com/gundem/istanbulda-yasaga-uymayan-yaslilar, 23.03.2020.

Bunun yaninda, s6z konusu kisilerin virlis kapmasi yahut c¢evresine bulastirmasindan &tiirli dogabilecek
zararlardan, gorevini yapmadig1 iddiasiyla kolluk personelinin ve dolayisiyla idarenin sorumlulugu olup
olmayacagi da giindeme gelecektir.
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Bu hususta deginecegimiz bir diger husus ise uygulanan yaptirimlarin islemin unsurlari
bakimimdan hukuka uygunlugu meselesi olacaktir. Ornegin, Istanbul Beyoglu’nda yer alan
Istiklal Caddesi’ne ¢cikisin yasaklanmamasina ragmen caddeye ¢ikanlarin maskeyle gezmeleri
ve kendi aralarinda 3 metre mesafe olmasmin gerekliligine dair Kaymakamlik kararmm!!
duyurulmadan uygulanamaya baslanmasi, 3 metre mesafeye uyulmadi diye belli miktarlarda
para cezalar1 kesilmesi, para cezas1 uygulananlarin ise maske satis1 olmadigindan alamadigini
ve kendisine maskenin gelmedigini, kald1 ki sokakta maskesiz yiiriimenin hukuka aykir
olmadigmi, kesilen para cezasinin yiiksek oldugunu ifade etmesi'? karsisinda islemin ve

itirazlarin hukuka uygun olup olmadiklari iizerinde degerlendirme yapacagiz.

Yine kamu hizmeti kapsaminda merkezi ve yerel idarelerin gorev/yetkileri hususunda
ortaya ¢ikan tartismalarla ilgili olarak s6z konusu yetki ve gorevlerin karsilastirilmasinda ve bir
alanda birden ¢ok kanuni diizenlemenin yapildigi durumlarda ise hem bu diizenlemeler
arasindaki iligkiyi hem de idareler arasindaki iligskinin hukuki niteligini ve kapsamini belirlemek
onem arz etmektedir. Bu kapsam hukuki olarak tartisilmadan, baska saiklerle yapilan higbir
degerlendirmenin ¢ok saglikli olmayacagin diistindiigiimiizden ¢alismamizda bu hususlara da
deginerek soz konusu kanuni diizenlemeleri idarenin biitiinliigii ilkesini de g6z Oniinde

bulundurarak degerlendirmede bulunacagiz.

Salgin esnasinda 6zellikle glindeme gelen bir husus ise saglik ekipmanlarina duyulan
ihtiya¢ olmustur. Bunlarin, stok¢uluk nedeniyle piyasaya siirlilmemesi, sonrasinda idarenin
yaptirim uygulama tehdidinde bulunmasi!?® da degerlendirme yapacagimiz konulardan biridir.
Zira, bu olagan disi donemde alinan tiim tedbirlere ragmen stok¢ulugun, kamu diizeninin
bozulmasina yol agabilecek durum olup olmadig1 ve idarenin, caydiricilig1 saglamak adina en
list seviyeden yaptirim uygulanacagi bildirmesinin'* 6l¢iiliiliik ilkesiyle ilgisini; idarenin buna
benzer zamanlarda “istimval” yolunu kullanmasinin daha isabetli olup olmayacagi da

degerlendirilecektir.

Bkz. http://www.beyoglu.gov.tr/taksim-meydani-ve-istiklal-caddesinde-maske-takilmasi-ve-kisiler-arasinda-
uc-metre-sosyal-mesafenin-korunmasina-yonelik-ilce-hifzissiha-kurul-karari, 08.05.2020.

12 Bkz. http://www.haber7.com/guncel/haber/2972794-disarida-maske-takmak-zorunlu-mu-maske-
takmamanin-cezasi/?detay=2, 08.05.2020; Bkz. https://www.sabah.com.tr/video/yasam/maskesiz-dolasma-
cezasi-ne-kadar-maske-takmama-cezasi-kac-tl, 08.05.2020.

Bkz. https://www.ensonhaber.com/suleyman-soylu-maske-stoklayanin-fabrikasi-kapanacak.html, 23.03.2020
Benzer diger bir bildirim i¢in bkz. https://www.haberler.com/rekabet-kurumu-ndan-fahis-fiyat-aciklamasi-
13045740-haberi/, 23.03.2020.

287



Idarenin faaliyetlerinin goriiniimiiyle yakindan ilgili oldugunu diisiindiigiimiiz simdiye kadarki
bu meseleler diginda; 6rnegin apartmanlarin tek tek dezenfekte edilmesi'®, ¢arginin kopiikli
suyla yikanmasi1'® gibi yeni tip hizmetler ve belediye binasina girislerde termal kamerali onlem
almmasi'’ gibi yeni tip tedbirler de uygulanmaya baglanmigtir. Ayrica konumuzla ilgili olarak;
salgindan dolay1 alinan tedbirlerin olusturdugu ekonomik sonuglardan idarenin sorumlulugu,
salgin hastaligin miicbir sebep olarak degerlendirilip degerlendirilemeyecegi'®, idarenin alinan
tedbirler bakimindan ge¢ kalip kalmadigi, yasaklardan otiiri baz1 esnaflarin drone ile ticari
faaliyetine devam etmesi'® fakat bunun mevzuata uygun olup olmadigi (yani bir tedbire riayet
ederken bir bagka kurali ihlal etme durumunun irdelenmesi gerektigi?®) gibi hususlarda da
aciklamalar yaptiktan sonra gelismelerin idare hukukunda nasil bir etki olusturdugu ve ileride

bu alanda ne gibi sonuglar dogurabilecegine dair degerlendirmelerimizi aktaracagiz.

Anahtar kelimeler: Idari faaliyetler, idari islem, olgiiliiliik ilkesi, idarenin sorumlulugu,

uygulamada birlik

15 Bkz. https://www.haberler.com/eyupsultan-daki-apartmanlar-tek-tek-dezenfekte-13045682-haberi/,
23.03.2020.

16 Bkz. https://www.haberler.com/hakkari-carsisi-kopuklu-suyla-yikandi-13045894-haberi/, 23.03.2020.

17" Bkz. https://www.haberler.com/kovid-19-a-karsi-termal-kamerali-onlem-13045415-haberi/, 23.03.2020.

Kamu Thale Sézlesmelerinde yiiklenici tarafin sozlesmesel yiikiimliiliiklerini yerine getirememesinin gerekcesi

olarak koronaviriisii gostermesinin hangi sartlarda degerlendirilecegine dair yayinlanan “COVID-19 Salgininin

Kamu Thale Sozlesmelerine Etkisi” bashkli genelge icin bkz. RG., 02.04.2020, sy. 31087, bkz.

https://www.resmigazete.gov.tr/eskiler/2020/04/20200402-21.pdf.

Bkz. https://www.ensonhaber.com/gaziantepli-firincidan-dronelu-ekmek-servisi.html, 20.04.2020.

Bkz. https://www.ensonhaber.com/rizede-700-metre-mesafeden-drone-ile-alisveris.html, 20.04.2020.
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THE IMPACT OF THE NEW TYPE OF CORONAVIRUS (COVID-19) EPIDEMIC ON
THE APPEARANCE OF ADMINISTRATIVE ACTIVITIES AND THE PROBLEM OF
“UNITY IN PRACTICE”

Res. Assist. Seyit Rasim DORU *

The new type of coronavirus (Covid-19) epidemic, which emerged in the last months of
2019 and became widespread enough to require more stringent measures to be taken in March
2020, has undoubtedly affected the social life in every aspect, and also has started to be the
subject of many academic studies. Since there is a state of emergency existed and who should
be the first to take measures for the epidemic is “the administration”; administrative activities
and actions raised many legal issues that can be discussed in terms of administrative law, such
as; their type, legal nature, time of taking administrative action and legality, proportionality of
sanctions to be applied to those who don’t comply with them. These issues have emerged not
only in our country, but also in other countries, and sometimes very different practices have
taken place (for example, in Canada, due to the virus threat, carers have left the ‘elderly care
centre’, and only 2 nurses stayed have to take care of 130 elderly people). In such examples,
the responsibility of the administration may come up. In our country, whether health care is
completely public service or not; has become a current issue again because of that some

imperatives have been brought to private hospitals in this period.

In this paper, we will touch on issues such as the ways in which administrative activities
are carried out during the epidemic, whether they differ from their classical appearance, the
need to develop new types of practices within the activity, whether the variability of the
transactions to be made within the scope of the action creates differences in practice, whether
the administrative acts performed are lawful or not and whether there should be a liability of

administration arise from these practices.

Speaking about the appearance of administrative activities, in this context, for example,
we will examine the activities of law enforcement personnel during the declared curfews. In a
legal field where the administrative activities are considered mainly as public service and law

enforcement activity; police, gendarmes and watchmen are the law enforcement personnel who

* Istanbul University School of Law Faculty Member
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are responsible to prevent the disturbance of the public order and re-establish if it is broken.
Therefore, what is expected of them is to apply related sanctions to those who violate the curfew
and send them back to their home. However, in this period, within the scope of the “Vefa Social
Support Groups” created by the Ministry of the Interior, the law enforcers do some activities
such as; meeting the needs of citizens (especially those who are elderly and forbidden to go out
because they have chronic diseases) in some places, taking their orders, making grocery
shopping for them, taking them to the bank to withdraw their money from the bank, taking their
salaries from the bank and delivering to them at home, helping the elderly woman who is
washing the carpet in front of her house which they don’t do in the ordinary period. This is a
clear impact of the epidemic period on the appearance of administrative activities. While law
enforcers offer these new types of services under the circular, they surely also identify those
who break the rules and impose related sanctions to them. At this point, the problem of “unity
in practice” is raised. Because a decision of the administration that is valid across the country
should be applied equally throughout the country. Whereas, in some places, while sanctions are
imposed, in other places, citizens who do not comply with the bans are sent to their home by
pouring cologne on their hands without a sanction and therefore this can be a problem. We
should note that, the period, in which not going out is “recommended”, is different from the
period when “the curfew” decision is announced. Because when we consider their legal natures
as two administrative acts, we can see that the necessity of “recommendation” and “curfew”
decisions are different from each other. While an executive administrative action is required, it
may not be the right approach to wait for the action to be treated as if it was taken, before it was

established.

Another issue that we will touch on in this regard will be the lawfulness of the sanctions
imposed in terms of the administrative act’s elements. For example, even though there is not a
ban to go to Istiklal Avenue in Beyoglu, the decision of District Governorship of Beyoglu which
is about the necessity of wearing a mask and keeping a distance at least three metres between
two people (and applying sanctions if they do not comply with) if they are in Istiklal Avenue,
started to be applied without announcing and therefore some citizens are imposed sanctions.
The citizens claimed they couldn’t get mask which the government promised to send all the
citizens free of charge, and they also couldn’t buy since it is forbidden to sold, they claimed the
amount of the sanctions is too unreasonable. We will consider and comment about whether

these claims are lawful or not, accordingly if the administrative act is lawful or not.
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Again, in the context of public service, regarding the discussions about the duties /
powers of the central and local administrations (and also comparing the mentioned powers and
duties), it is important to determine both the relationship between the legal regulations when
multiple legal arrangement are made in the same field and to determine the legal nature and
scope of the relationship between the administrations. Since this scope is not discussed legally,
we think that any assessment with other motives will not be very healthy, and we will evaluate

these legal regulations by considering the principle of Administrative Integrity in this study.

A particular issue that we will evaluate and came up during the epidemic was the need
for healthcare equipment. These were not put on the market due to stocking, and then the
administration threatened to impose sanctions. Because, despite all precautions taken in this
extraordinary period, whether the fact that stocking is a situation that may lead to the
deterioration of public order, the relation between the administration's declaring that it will
impose the highest sanctions in order to ensure deterrence and the principle of proportionality,
whether it will be more appropriate for the administration to use the power of “expropriation

for movables” is more suitable will be evaluated as well.

Apart from these issues that we think are closely related to the appearance of the
activities of the administration; new types of services such as disinfecting the apartments one
by one, washing the bazaar with sparkling water, and new types of measures, such as taking

thermal camera measures at the entrance to the city hall, have also begun to be implemented.

In addition, regarding our subject; we will argue and evaluate the liability of the
administration from the economic consequences of the measures taken due to the epidemic, and
that whether the epidemic disease can be evaluated as a force majeure, whether the
administration is late to take measures, some tradesmen continue their commercial activities
with the drone due to the curfew but whether it is in compliance with the legislation (“while
complying with a measure, not to be violating the the other one at the same time” issue). And
then we will try to explain how the developments have an impact on administrative law and

what consequences it may have in the future.

Keywords: Administrative activities, administrative act, principle of proportionality, liability

of administration, unity in practice
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SINIRLANDIRMA SEBEPLERININ YETERSIZLiGi: SEYAHAT HURRIYETININ
SINIRLANDIRILMASINDA ANAYASA DEGIiSIiKLiGi GEREKLILIiGi

Dr. Ogr. Uyesi Hakan KOLCAK"®

12 Aralik 2019 tarihinde Cin’de ortaya ¢ikan yeni koronaviriis hastaligi (COVID-19),
kisa siire icerisinde tiim diinyaya yayildi. Binlerce insanin hayatini kaybettigi salgin nedeniyle
Diinya Saglik Orgiitii tarafindan 12 Mart 2020 tarihinde yapilan aciklama ile koronaviriis,
pandemik bir hastalik olarak ilan edildi. Salginla miicadelede en basarili {ilkelerden biri olarak
gosterilen Tiirkiye, salginin bulas hizini azaltmak icin Cumhurbaskanligi ve Igisleri Bakanlig
Genelgelerinin yam sira l/llge Pandemi Kurullar1 ve Il/flge Umumi Hifzissthha Kurullari
Kararlar1 ile Tiirkiye Cumhuriyeti Anayasasi’nin 23’linci maddesinde diizenlenen seyahat

hiirriyetini sinirlandirici tedbirler almaktadir.

13.03.2020 tarih ve 2020/2 sayili Cumhurbaskanlii Genelgesi ile kamu gorevlilerinin
yurt disina ¢ikisim durduran adsiz diizenleyici islemi, Igisleri Bakanligi’'nin 21 Mart 2020
tarihinde yiirlirliige giren, 65 yas ve Ustii ile kronik rahatsizlig1 olanlara sokaga ¢ikma yasagi
getiren genelgesi izlemistir. Bakanligin 28 Mart 2020 tarihli ek genelgesi, vatandaslarin
sehirleraras1 yolculuk yapmasii illerde olusturulan Seyahat Izin Kurullarmin iznine
baglamistir. 03.04.2020 tarih ve 6235 sayili Bakanlik Genelgesi, 20 yas alt1 kisiler i¢in de
sokaga cikma yasag1 getirmis ve ilgili yasagin kapsamini genisletmistir. 10.04.2020 tarih ve
6484 sayil1 Bakanlik Genelgesi ile 31 ilde iki giin siireli sokaga ¢ikma yasagi ilan edilmis olup,
ayni kapsamda bir diger kisitlama 16 Nisan 2020 tarihli Bakanlik Genelgesi ile uygulanmuistir.
31 ilde dort giin siireli bir bagka sokaga ¢ikma kisitlamasi da 21.04.2020 tarih ve 7058 sayili
Bakanlik Genelgesi ile uygulanmistir. 3 giin siireli bir diger sokaga ¢ikma yasagi da Bakanligin

28 Nisan 2020 tarihinde yiiriirliige giren genelgesi ile getirilmistir.

Genelgelerin uygulanmasi hususunda yetkilendirilen il Valileri, il idaresi Kanunu’nun
11/C maddesi ile Umumi Hifzissthha Kanunu’nun 27 ve 72°nci maddeleri dogrultusunda, il/ilge
Pandemi Kurullar1 ve il/llge Umumi Hifzissihha Kurullari araciligryla, gerekli hallerde ek

tedbir mahiyetinde kararlar almaktadir. Bu kararlar ¢ercevesinde il, ilge, belde, kdy ve

* Recep Tayyip Erdogan Universitesi Hukuk Fakiiltesi Ogretim Uyesi

295



mabhallelere yonelik olarak karantina uygulamasi yapilarak seyahat hiirriyetini sinirlandirici
tedbirler alinmaktadir. Alinan tedbirlere uymayan vatandaslara karst Umumi Hifzissthha
Kanunu’nun 282’nci maddesi geregince idari para cezasi verilmesi basta olmak iizere
aykirihigin durumuna gore konusu sug teskil eden davranislara iliskin Tiirk Ceza Kanunu’nun

195’inci maddesi kapsaminda adli islem yapilmaktadir.

Kurul kararlarma yasal dayanak olarak gosterilen 10.06.1949 tarih ve 5442 sayil il
Idaresi Kanunu’nun 11/C maddesi, Valilere kamu diizeni veya giivenliginin bozulmasi yahut
bozulacagina iliskin ciddi belirtilerin mevcudiyeti hallerinde azami on bes giin ildeki giris ve
¢ikislart kapatabilme yetkisi vermektedir. Ilgili hiikiim geregince; Valiler, kamu diizeni ya da
kamu giivenligini bozabilecegi siiphesi bulunan kisilerin ile girislerini sinirlandirma, belli
yerlerde yahut saatlerde kisilerin toplanmalarini, dolasmalarin1 ve arag seyirlerini kisitlama
hususlarinda yetkilendirilmigtir. Kurul kararlarina yasal dayanak olarak ifade edilen diger
hiikiimler, 24.04.1930 tarih ve 1593 sayili Umumi Hifzissthha Kanunu’nun 27 ve 72’nci
maddeleridir. Bu maddeler, Umumi Hifzissithha Meclislerine salgin hastaliklardan korunmak

icin yerlesim yerlerinin izalesine yonelik karar alma yetkisi vermektedir.

Belirtilen kanun hiikiimleri ¢er¢evesinde seyahat hiirriyetine getirilen sinirlandirmalar,
anayasal diizlemde bazi sorular1 beraberinde getirmektedir. Tiirkiye Cumhuriyeti Anayasasi’na
gore, “temel hak ve hiirriyetler, ozlerine dokunulmaksizin yalnizca Anayasanin ilgili
maddelerinde belirtilen sebeplere bagli olarak ve ancak kanunla sumirlanabilir’ (m.13).
Seyahat hiirriyetini diizenleyen Anayasanin 23’iincii maddesi uyarinca; seyahat hiirriyeti, sug
sorusturmasi ve kovusturmasi yahut suc¢ islenmesini Onlemek maksadiyla kanunla
siirlandirilabilir. Bahsi gecen kanun hiikiimlerinin seyahat hiirriyetini sinirlandirmada
belirtmis olduklar1 sebepler, kamu diizeni, kamu giivenligi ve genel sagliktir. Bu sebeplerden
biri, ikisi veya tamami Anayasada diizenlenen birgok temel hak ve hiirriyetin
sinirlandirilmasinda siirlandiricr sebep olarak belirtilmektedir. Ozel hayatin gizliligi (m.20),
konut dokunulmazligi (m.21), haberlesme hiirriyeti (m.22) ve dernek kurma hiirriyeti (m.33)
bu hak ve hiirriyetlerden birkag¢1 olarak siralanabilir. Ancak, tekrardan belirtmek gerekir ki
seyahat hiirriyetini diizenleyen anayasa maddesi, kamu diizeni, kamu giivenligi yahut genel
sagligi, sinirlandirict sebep olarak kabul etmemektedir.

Ilgili anayasa maddesinde belirtilmeyen bir sebebe dayanarak temel hak ve hiirriyetin
kanun araciligryla sinirlandirilmasi Anayasaya aykirilik teskil etmektedir. Anayasa Mahkemesi

(AYM), kanunlarin Anayasaya uygunluk denetimini soyut norm denetimi (iptal davasi) ve
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somut norm denetimi (itiraz yolu) marifetiyle yerine getirmektedir. Yukarida belirtmis
oldugumuz kanun hiikiimlerinin soyut norm denetimine tabi tutulmast miimkiin degildir. Bu
denetim, kanun madde ve hiikiimlerinin sekil ve esas bakimindan Anayasaya uygunluk
incelemesinden ge¢mesini saglamaktadir. Anayasaya aykirilik iddiasi ile soyut norm
denetimine bagvurma hakki, yani iptal davasi agabilme hakki, Cumhurbagkanina, Tiirkiye
Biiyiik Millet Meclisi’nde en fazla {iyeye sahip iki siyasi parti grubuna ve iliye tamsayisinin en
az beste biri tutarindaki tiyelere (120 milletvekili) aittir (m.150). Ancak, AYM’de dogrudan
dogruya iptal davasi agma hakki, iptali istenen kanunun veya kanun maddesinin/hilkmiiniin
Resmi Gazete’de yayimlanmasindan baslayarak altmig giin sonra diismektedir (m.151).
Belirttigimiz kanun hiikiimleri i¢in altmis giinliik dava agma siiresi gegmis ve bu sebeple soyut

norm denetimine tabi tutulma ihtimalleri kalmamastir.

Ilgili kanun hiikiimlerinin &niimiizdeki dénemde somut norm denetimine tabi
tutulmalar1 muhtemeldir. Yukarida belirtmis oldugumuz iizere seyahat hiirriyetini sinirlandirici
tedbirlere uymayan vatandaslara yonelik idari ve adli islemler yapilmaktadir. Bu idari ve adli
islemlerin hukuki uyusmazliklara ve nihayetinde mahkemeler 6niinde davalara konu olmasi
ihtimal dahilindedir. Anayasanin 152’nci maddesi kapsaminda; bir davaya bakan, hukuki ve
maddi inceleme yapmakta olan mahkeme, uygulanacak kanun hiikiimlerini Anayasaya aykiri
goriirse yahut dava taraflarindan birinin ileri stirdiigii aykirilik iddiasinin ciddi oldugu kanisina
varirsa, AYM’nin bu konuda verecegi karara kadar davayr geri birakmaktadir. AYM, isin
kendisine gelisinden baslamak iizere bes ay i¢inde kararini verir ve aciklar. Bes ay i¢inde karar
vermez ise itiraz yoluna bagvuran mahkeme, davayi yirilirliikteki kanun hiikiimleri
dogrultusunda sonuglandirir. Ancak, esas hakkindaki mahkeme karar1 kesinlesinceye kadar
AYM karar verirse, bu durumda davay1 géren mahkeme, AYM’nin kararina uymak zorundadir.
Genelge ve kurul kararlar1 kapsaminda koronaviriis ile miicadele i¢in alinan tedbirlere yasal
dayanak olarak belirtilen 5442 sayili Kanunun 11/C maddesi ile 1593 sayili Kanunun 27 ve
72’nci maddeleri, AYM tarafindan icra edilecek muhtemel somut norm denetimi neticesinde
iptal edilebilir. Anayasanin 23’linci maddesi kapsaminda seyahat hiirriyeti, sadece sug
sorusturmasi ve kovusturmast yahut su¢ islenmesini dnlemek maksadiyla sinirlandirilabilir.
Ilgili kanun hiikiimlerinde belirtilen kamu diizeni, kamu giivenligi ve genel saglik, anayasal
olarak seyahat hiirriyetini siirlandiric1 sebepler arasinda siralanmamaktadir. Bu durum,

muhtemel somut norm denetimi neticesinde kanun hiikiimlerinin iptalini gerekli kilmaktadir.
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Belirtmis oldugumuz gerekliligin AYM tarafindan benimsenmemesi ihtimal
dahilindedir. “Nesnel sinirlamalar tezi” olarak bilinen doktrin goriisiinden ilham alan AYM, !4
2010 sonrasi bazi igtihatlarinda Anayasada sinirlama sebebi ongoriilmemis veya sinirlama
sebepleri arasinda yer verilmeyen bir sebebe dayanarak, anayasal gilivence altinda bulunan
temel hak ve hiirriyetlerin kanun koyucu tarafindan sinirlanabilecegine karar vermistir.'4! Ilgili
kararlarin genel bir analizi ile elde edilen sonu¢ su sekildedir: AYM, bir temel hak veya
hiirriyetin dogasindan kaynakli olduguna inandigi, ancak gilivence altina alindigi anayasa
hikkmiinde sinirlandirma nedeni olarak belirtilmeyen, bir sebebe dayanarak siirlandirilmasini

Anayasaya aykir1 gormemektedir.

Nesnel sinirlamalar tezinin AYM tarafindan igletilmesini destekleyen goriisler vardir.!?
Ancak, bu tutumu Anayasanin genel sistematigi agisindan uygun bulmayan bir yaklagim da

mevcuttur.!43

Ikinci goriis, kanimizca desteklenmesi gereken bakis acisidir. AYM, yiiriirliikte
olan Anayasay1 uygulamakla gorevlidir. Anayasa, bir temel hak veya hiirriyetin yalnizca ilgili
maddesinde belirtilen sebeplere dayanilarak smirlandirilmasina izin vermektedir (m.13).
Belirtilen madde, pozitivist temeli bulunmayan ve hakkin dogasindan kaynaklandig diisiiniilen
sebepler marifetiyle de sinirlandirmanin gergeklestirilmesine cevaz vermemektedir. Nesnel
siirlamalar tezine atif yaparak hiikiim tesis eden AYM, Anayasanin metninde bulunmayan
normlar1 var sayip, bunlar iizerinden ictihat gelistirmektedir. AYM’nin gdrevi; norm koymak

degil, mevcut normu uygulamak ve bu sekilde Anayasaya uygunluk denetimini yerine

getirmektir. Bu ¢ergevede hareket etmesi gereken AYM, 5442 sayili Kanunun 11/C maddesi ile

140 Nesnel simirlamalar tezi ve bu tezin uzantisi olarak incelenen temel hak ve hiirriyetlerin objektif simirlari
hususunda detayli bilgi icin bkz. Ergun Ozbudun, Tiirk Anayasa Hukuku. Ankara: Yetkin Yaymevi, 15. Baski,
2014, ss. 114-115; Kemal Gozler, Tiirk Anayasa Hukuku. Bursa: Ekin Yayimnevi, 3. Baski, 2019, ss. 298-299;
Kemal Gozler, Tiirk Anayasa Hukuku Dersleri. Bursa: Ekin Yayinevi, 24. Baski, 2019, s. 133; Fazil Saglam, Temel
Haklarin Sinirlanmast ve Ozii. Ankara: Ankara Universitesi Siyasal Bilgiler Fakiiltesi Yaymlari, 1982, s. 50.

141 Anayasa Mahkemesi, 7 Eyliil 2016 Tarih ve E.2015/102, K.2016/151 Sayili Karar, Resmi Gazete, 18 Ekim
2016, Say1 29861; Anayasa Mahkemesi, 8 Aralik 2015 Tarih ve E.2014/87, K.2015/112 Sayili Karar, Resmi
Gazete, 28 Ocak 2016, Say1 29607; Anayasa Mahkemesi, 14 Kasim 2013 Tarih ve E.2013/18, K.2013/132 Sayili
Karar, Resmi Gazete, 9 Mayis 2014, Say1 28995.

142 Bu yondeki goriisler igin bkz. Fazil Saglam, “2001 Yili Anayasa Degisikliginin Yaratabilecegi Baz1 Sorunlar
ve Bunlarin Coziim Olanaklar1”. Anayasa Yargisi, 2002, Cilt 19, ss. 288-310; Mehmet Saglam, “Ekim 2001
Tarihinde Yapilan Anayasa Degisiklikleri Sonrasinda, Diizenlendikleri Maddede Higbir Sinirlama Nedenine Yer
Verilmemis Olan Temel Hak ve Ozgiirliiklerin Sinir1 Sorunu”. Anayasa Yargist, 2002, Cilt 19, ss. 233-266.

143 Belirtilen yaklagim igin bkz. Omer Anayurt, Anayasa Hukuku: Temel Kavramlar ve Tiirk Anayasa Hukuku.
Ankara: Seckin Yaymevi, 2. Baski, 2019, ss. 225-227. Ticaret hukuku odakli olmakla beraber AYM nin tutumuna
genel bir elestiri getirmesi acisindan ayrica bkz. Tamer Bozkurt, “Haklarinda Ozel Bir Smirlandirma Nedeni
Ongoriilmemis Temel Hak ve Hiirriyetlerin Smirlandirilmasi Sorunsali: Ozellikle ‘Sozlesme Hiirriyeti’ Acisindan
Durum”. Hukuk Giindemi, 2008, Cilt 9, ss. 144-153; Tamer Bozkurt, “Anayasa Mahkemesi’nin 4857 Sayili Is
Kanunu'ndaki Engelli ve Eski Hiikiimlii Is¢i Caligtirma Zorunlulugunun Anayasa’ya Uygun Olduguna Dair
Verdigi Karar Uzerine Diisiinceler”. Ankara Barosu Dergisi, 2009, Cilt 67, Say1 2, ss. 98-105.
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1593 sayili Kanunun 27 ve 72’nci maddeleri lizerinden yapacagi muhtemel bir somut norm
denetiminde, Anayasanin ilgili maddesinde yer almayan, ancak seyahat hiirriyetinin dogasindan
kaynaklandig1 diisiiniilen sinirlandirma sebeplerine gonderme yapmamalidir. Bahsi gecen
kanun hiikiimlerinin seyahat hiirriyetini sinirlandirmada atif yaptig1 sebepler (kamu diizeni,
kamu giivenligi ve genel saglik), Anayasanin 23 iincii maddesi kapsaminda siralanmamaktadir.
Bu durum, belirtilen kanun hiikiimlerinin somut norm denetimi sonucunda iptalini gerekli

kilmaktadir.

Hem koronavirlise kars1 basarili bir sekilde yiiriitillen miicadelenin anayasalliginin
sorunsal hale gelmesini 6nlemek, hem de Oniimiizdeki yillarda muhtemel karsilasilabilecek
salgin hastaliklarla Anayasaya uygun bir sekilde miicadele edebilmek i¢in anayasa degisikligi
gerekmektedir. Bu degisiklik, Avrupa insan Haklar1 S6zlesmesi’nin 4 nolu Protokolii’niin
(m.2/3) de seyahat hiirriyetinin muhtemel sinirlandirici sebepleri arasinda kabul etmis oldugu
kamu diizeni, kamu gilivenligi ve genel sagligi, Anayasanin 23’lincli maddesinde siralanan
seyahat hiirriyeti sinirlandirict sebeplerine eklemelidir. Bu ekleme, yukarida ifade edilen

anayasallik sorununu ¢ozecektir.

Anahtar Kelimeler: Koronaviriis, seyahat hiirriyeti, temel hak ve hiirriyetlerin

siirlandirilmasi, sokaga ¢ikma kisitlamasi, anayasaya uygunluk denetimi
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THE INADEQUACY OF REASONS FOR PLACING RESTRICTIONS: A REQUIRED
CONSTITUTIONAL AMENDMENT FOR RESTRICTING THE FREEDOM OF
MOVEMENT

Dr. Hakan KOLCAK"*

A new version of coronavirus disease (COVID-19) was first identified on 12 December
2019 in China. It spread globally in a short span of time. The disease has caused thousands of
deaths so far. It was declared by the World Health Organisation as a pandemic on 12 March
2020. Turkey, which is considered as one of the successful countries in tackling the coronavirus
outbreak, takes restrictive measures on the freedom of movement, safeguarded in Article 23 of
the Constitution of the Turkish Republic, via Presidential Notices and the Notices of the
Ministry of Internal Affairs as well as ordinances adopted by Provincial/District Pandemic

Boards and Provincial/District Public Health Boards.

A presidential notice (n0.2020/2) entered into force on 13 March 2020 that prevented
civil servants from leaving the country. A notice of the Interior Ministry that came into effect
on 21 March 2020 imposed a lockdown for those over 65 and those with chronic diseases. An
additional notice of the Ministry that entered into force on 28 March 2020 imposed a duty of
obtaining travel warrant — a certificate provided by Provincial Travel Boards — upon those who
would make inter-provincial trips. The ministerial notice (n0.6235), which became effective on
3 April 2020, enlarged the scope of the previously-adopted lockdown by incorporating those
under 20 into the camp unable to leave their homes. The ministerial notice (no.6484), which
entered into force on 10 April 2020, imposed a two-day general lockdown in 31 provinces. A
similar restrictive measure was introduced by a ministerial notice that came into force on 16
April 2020. A four-day general lockdown in 31 provinces was then imposed by the ministerial
notice (n0.7058), which became effective on 21 April 2020. Another ministerial notice that

entered into force on 28 April 2020 imposed a three-day general lockdown in 31 provinces.

Provincial Governors, who are authorised to execute the above-mentioned notices, have
the power to take, if required, additional measures in accordance with Article 11/C of the

Provincial Administration Act and Articles 27 and 72 of the Public Health Act. The Governors

* Recep Tayyip Erdogan University School of Law Faculty Member
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take measures via the ordinances adopted by Provincial/District Pandemic Boards and
Provincial/District Public Health Boards. The ordinances place restrictions on the exercise of
the freedom of movement in provinces, districts, towns and neighbourhoods, such as
quarantines. Those who violate the rules established in the notices and ordinances may be
subjected to administrative fines in accordance with Article 282 of the Public Health Act. They
may also be subjected to criminal sanctions if their acts constitute crimes pursuant to the Turkish

Penal Code (art.195).

Article 11/C of the Provincial Administration Act (no.5442), which was adopted on 10
June 1949, is recognised as a legal basis for the ordinances. According to this provision,
Provincial Governors enjoy the power to close provincial entrance-exit points for at most 15
days in case of the breakdown of public order and safety or in case of the presence of crucial
threats to the maintenance of public order and safety. The provision authorises the Governors
to prevent those with potential threats to the maintenance of public order and safety from
entering provinces. It also allows the Governors to preclude inhabitants from gathering,
strolling and driving around provincial areas. Articles 27 and 72 of the Public Health Act
(no0.1593), which was adopted on 24 April 1930, were those regarded as the other legal basis
for the ordinances. These provisions permit Public Health Assemblies to issue isolation-centred

ordinances aimed at tackling epidemics.

Placing restrictions on the exercise of the freedom of movement via the aforementioned
statutory provisions brings about some questions at the constitutional level. According to the
Constitution of the Turkish Republic, “fundamental rights and freedoms may be restricted only
by law and in conformity with the reasons mentioned in the relevant articles of the Constitution
without infringing upon their essence” (art.13). Article 23 of the Constitution stipulates that the
freedom of movement may be restricted by law for the goal of investigation and prosecution of
an offence or prevention of crimes. The above-mentioned statutory provisions restrict the
freedom of movement in light of the following reasons: public order, public safety and the
protection of public health. One, two or all of these reasons are acknowledged by the
Constitution as those used in restricting many fundamental rights and freedoms, e.g. the privacy
and protection of private life (art.20), the inviolability of the domicile (art.21), the freedom of
communication (art.22) and the freedom of association (art.33). It is worth noting, however,
that the Constitution does not recognise public order, public safety or the protection of public

health as the reasons used in restricting the freedom of movement.
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Resting upon an unrecognised reason in limiting a fundamental freedom forms an
unconstitutional act. The Constitutional Court of Turkey (CCT) reviews the constitutionality of
laws through two mechanisms: abstract judicial review (annulment action) and concrete review
of laws (plea of unconstitutionality). The mechanism of abstract judicial review is unlikely for
the aforementioned statutory provisions. This mechanism enables statutory provisions to be
reviewed whether they are in compliance with constitutional rules in form and in substance.
The President, the two political party groups having the largest number of members in the Grand
National Assembly of Turkey and at least one-fifth of the total number of members of the Grand
National Assembly of Turkey (120 members of parliament) have the right to apply for
annulment action directly to the CCT, based on the assertion of the unconstitutionality, in form
and in substance, of laws (art.150). However, the right to apply for annulment directly to the
CCT lapses sixty days after publication in the Official Gazette of the contested law or statutory
articles/provisions (art.151), preventing the above-mentioned statutory provisions from

becoming the subject of abstract judicial review.

It is possible for the aforementioned statutory provisions to undergo an operation of
concrete review. As noted earlier, citizens are subjected to administrative fines and criminal
sanctions if they do not obey the restrictive rules limiting the freedom of movement. Such
administrative fines and criminal sanctions may result in legal disputes before courts. According
to Article 152 of the Turkish Constitution, if a court hearing a case finds that the statutory
provisions to be applied are unconstitutional, or if convinced of the seriousness of a claim of
unconstitutionality submitted by one of the parties, it shall postpone the consideration of the
case until the CCT decides on the issue. The CCT shall decide on the matter and declare its
judgment within five months of receiving the contention. If no decision is reached within the
five-month period, the trial court shall conclude the case under legal provisions in force.
However, if the trial court receives the CCT decision until its judgment on the merits of the case

is final, the trial court is obliged to comply with the CCT ruling.

As a corollary of its possible concrete review of constitutionality, the CCT may nullify
Article 11/C of the Law No.5442 and Articles 27 and 72 of the Law No.1593, which are
recognised as the legal basis for the notices and ordinances adopted in tackling the coronavirus
outbreak. Article 23 of the Turkish Constitution rules that the freedom of movement may be
restricted only for the goal of investigation and prosecution of an offence or prevention of

crimes. Public order, public safety and the protection of public health that are the reasons used
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by the above-mentioned statutory provisions in placing restrictions on the freedom of
movement are not among the reasons for restricting this freedom according to the Constitution,

stimulating the CCT to annul these provisions as a consequence of its concrete review.

It is possible for the CCT to record a different scenario. In light of the doctrine of
objective restrictions,'** the CCT rules in some cases, adopted after 2010, that basic rights and
freedoms may be restricted on the grounds not predicted or identified by the constitutional
articles concerned.'® The corollary of analysing the CCT rulings concerned is the following:
Restricting a basic right or freedom in light of a reason that is originated from the nature of the
right or freedom, but not identified by the constitutional provision concerned, is not inconsistent

with the Constitution.

Some argue that the CCT should embrace the doctrine of objective restrictions.!®
However, there is another argument claiming that the doctrine is incompatible with the
systematic order of the Constitution.'*” The second argument, I believe, should be backed. The
CCT is tasked with implementing the Constitution in force. According to the Constitution, a
fundamental right or freedom may be restricted in conformity with the reasons mentioned in
the relevant constitutional articles (art.13). This article does not allow a right to be restricted in
light of a reason that is originated from its nature but not constructed upon positivist

cornerstones. The CCT, which takes into account the doctrine of objective restrictions in

144 For details on the doctrine of objective restrictions and accordingly objective limits on basic rights and
freedoms, see Ergun Ozbudun, Tiirk Anayasa Hukuku. Ankara: Yetkin Publishing House, 15. Ed., 2014, pp. 114-
115; Kemal Gozler, Tiirk Anayasa Hukuku. Bursa: Ekin Publishing House, 3. Ed., 2019, pp. 298-299; Kemal
Gozler, Tiirk Anayasa Hukuku Dersleri. Bursa: Ekin Publishing House, 24. Ed., 2019, p. 133; Fazil Saglam, Temel
Haklarin Sinirlanmast ve Ozii. Ankara: Ankara University Faculty of Politics Publishing, 1982, p. 50.

145 CCT Decision No. E.2015/102, K.2016/151, adopted on 7 September 2016, published in Official Gazette No.
29861 on 18 October 2016; CCT Decision No. E.2014/87, K.2015/112, adopted on 8 December 2015, published
in Official Gazette No. 29607 on 28 January 2016; CCT Decision No. E.2013/18, K.2013/132, adopted on 14
November 2013, published in Official Gazette No. 28995 on 9 May 2014.

146 For those supporting this viewpoint, see Fazil Saglam, “2001 Y1li Anayasa Degisikliginin Yaratabilecegi Baz1
Sorunlar ve Bunlarin C6ziim Olanaklart”. Anayasa Yargist, 2002, Volume 19, pp. 288-310; Mehmet Saglam,
“Ekim 2001 Tarihinde Yapilan Anayasa Degisiklikleri Sonrasinda, Diizenlendikleri Maddede Higbir Sinirlama
Nedenine Yer Verilmemis Olan Temel Hak ve Ozgiirliiklerin Sinir1 Sorunu”. Anayasa Yargist, 2002, Volume 19,
pp. 233-266.

147 For this argument, see Omer Anayurt, Anayasa Hukuku: Temel Kavramlar ve Tiirk Anayasa Hukuku. Ankara:
Seckin Publishing House, 2. Ed., 2019, pp. 225-227. For those arguments that are centred on commercial law but
generally criticising the CCT perspective on the doctrine, see also Tamer Bozkurt, “Haklarinda Ozel Bir
Sinirlandirma Nedeni Ongoriilmemis Temel Hak ve Hiirriyetlerin Simirlandirilmast Sorunsali: Ozellikle ‘S6zlesme
Hirriyeti” Agisindan Durum”. Hukuk Giindemi, 2008, Volume 9, pp. 144-153; Tamer Bozkurt, “Anayasa
Mahkemesi’nin 4857 Sayili Is Kanunu’ndaki Engelli ve Eski Hiikiimlii Isci Calistirma Zorunlulugunun
Anayasa’ya Uygun Olduguna Dair Verdigi Karar Uzerine Diisiinceler”. Ankara Barosu Dergisi, 2009, Volume
67, Issue 2, pp. 98-105.
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holding its verdicts, develops its case-law by assuming the constitutional presence of those
norms that are not included in the Constitution. The CCT is not tasked with establishing
constitutional norms, but with implementing the existing constitutional norms and accordingly
with reviewing the constitutionality of laws. Hence, in its possible concrete review of
constitutionality on Article 11/C of the Law No.5442 and Articles 27 and 72 of the Law
No.1593, the CCT should not take into consideration the reasons that are believed to be
originated from the nature of the freedom of movement but not mentioned in the constitutional
article concerned. Article 23 of the Constitution does not recognise the reasons (public order,
public safety and the protection of public health), which are used by the aforementioned
statutory provisions in restricting the freedom of movement, as those that may be utilised in
limiting this freedom, requiring the CCT to nullify the statutory provisions as a result of its

concrete review.

A constitutional amendment is required both for preventing the successful coronavirus
campaign from becoming a constitutional issue and for establishing a better mechanism that
would be utilised in tackling possible future epidemics. This amendment may incorporate public
order, public safety and the protection of public health, which are acknowledged by the Protocol
No. 4 to the European Convention on Human Rights (art.2/3) as potential reasons that can be
used in restricting the freedom of movement, into the list set out by Article 23 of the Turkish

Constitution. This incorporation would resolve the above-mentioned issue of constitutionality.

Keywords: Coronavirus, freedom of movement, restriction of fundamental rights and

freedoms, lockdown, constitutionality review
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COVID-19 PANDEMiI DONEMINDE VERGISEL DUZENLEMELER: TURKIYE,
ALMANYA VE AMERIKA BIiRLESIiK DEVLETLERI

Ar. Gor. Metin GUZES*

Insan tiiriiniin basina gelebilecek en biiyiik musibetlerden biri olan COVID-19 (Yeni
Koronaviriis Hastalig1 - SARS-CoV-2) pandemisinin izinin ilk tespit edildigi 17 Kasim 2019
tarihidir. Cin Hiikiimeti Saglik otoritelerince Vuhan’da 31 aralik 2019 tarihinde diizilerce
enfekte olmus vakalar tedavi ettigini dogrulamistir. Diinya genelinde hemen hemen biitiin
iilkelere sirayet etmistir. Insan tiiriinii derinden etkileyen bu salgin ilk kamu sagligina biiyiik bir
tehdit olusturmustur. ikinci olarak insan tiiriiniin basina biiyiik bir saglik probleminin
getirmesinin yaninda pandemiyle miicadele eden iilkelerin ekonomisini ¢ok ciddi bir sekilde
sarsmaya devam etmektedir. Ekonomik alanda alisilmadik tedbirler alinmaya baslanmustir.
Devletlerin en biiyiik gelir kalemi olan vergi alaninda da siirekli glincellenen tedbirler yiirtirliige

konmaya devam etmektedir.

Tiirkiye’deki vergi alaninda diizenlemelere baktigimizda miicbir sebep hiikiimlerinden
faydalandirilmasi amaciyla Hazine ve Maliye Bakanliginca yapilan ¢alismalar kapsaminda 518
sira nolu Vergi Usul Kanunu Genel Tebligi hazirlanmis ve 24 Mart 2020 tarih ve 31078
Miikerrer sayili Resmi Gazetede yayimlanarak yiiriirliige girmistir. Gelir idaresi Baskanlig1
tarafindan hangi sektorlerin miicbir sebep kapsaminda olacagini belirleyen detayli bir liste
aciklanmistir. Bunun yaninda faaliyeti gecici siireligine kapatilan isletmeler de bu kapsamda
degerlendirilmistir. Bilango ve isletme hesab1 esasina gore defter tutan ticari ve zirai kazang
elde eden miikellefler ile serbest meslek kazanci elde eden gelir vergisi miikelleflerinin tamanu
miicbir sebep kapsaminda degerlendirilmistir. Miicbir sebep kapsaminda bazi beyannamelerin
verilme zamani ve O0deme siireleri ertelenmistir. Bu diizenlemelerle beraber Hava Yolu
Tasimaciligr sektoriinde KDV indirimi, Konaklama Vergisi’nin ertelenmesi, Vergi Cezalarinda
zimni af, Kurumlar Vergisi Beyannamesinin verilmesi ve 0Odenmesinin ertelenmesi,
Belediyelerin SGK (Sosyal Gilivenlik Kurumu) 6deme ertelemeleri, Giimriikk mevzuatinda
degisiklikler gibi bir ¢ok diizenleme yiiriirliige girmistir. Vergi diizenlemerinin yaninda mali

alanda da biiyiik capli diizenlemeler hayata gegmeye devam etmektedir.

* Tokat GaziosmanpasaUniversitesi Hukuk Fakiiltesi
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Almanya’ya baktigimizda genel basliklar altinda siralarsak; Giimriik mevzuatinda
degisiklikler, vergi tesvikleri ve indirimleri, Kurumlar Vergisi, Gelir Vergisi ve KDV gibi
vergilerin 0deme zamanlarinin ertelemeleri, isverenlerin ikramiye Odemelerinde bazi
vergilerden muafiyetlikler, vergi cezalar1 ve zamlarina yonelik ertelemeler, Enerji Vergisi
(Electricity Duty Act), Havacilik Vergisi (Aviation Tax) ve Sigorta Vergisinde (Insurance Tax)
esneklikler, restoran, kafe ve barlara yonelik KDV indirimleri ve daha bir¢ok diizenlemeyi

hayata geg¢irmistir.

Amerika Birlesik Devletlerinde ise eyalet bazinda baktigimizda ¢ok sayida diizenleme
hayata gectigini goriiyoruz. Eyaletlerin belirli bir 6zerkliginin olmasi nedeniyle her eyalet kendi
konumlaria goére ¢ok sayida diizenlemeyi hayata gecirmistir. Bunun yaninda merkezi hiikiimet
iilke genelinde; The Families First Coronavirus Response Act ile 500’den az calisani olan
isletmelere yonelik vergi tesvikleri, Isverenlerin ve Serbest Meslek Sahibi Miikelleflerin Sosyal
Giivenlik Vergisine yonelik tesvikler, Gelir ve Kurumlar Vergisi ile ilgili ertelemeler,
Sirketlerin Net Faaliyet Zararlarinin geriye yiirlitebilme imkani ve daha bir¢ok diizenlemeyi

hayata geg¢irmistir.

Bu c¢alismada ilk basta COVID-19 déneminde yukarida ana basliklar halinde ele
aldigimiz Tiirkiye’deki vergi diizenlemelerinin detayli bir sekilde ele alacagiz. Bunun ardindan
Tiirkiye, Almanya ve Amerika Birlesik Devletlerindeki vergi diizenlemelerinin izini siirerek ne
tiir benzerlikler ve farkliliklarin oldugunu ortaya koyacagiz. Nihayetinde Karsilastirmali Hukuk

disiplininin faydalarindan yararlanarak oneriler sunmaya ¢alisacagiz.

Anahtar Kelimeler: Koronavirus (COVID-19), Vergi Diizenlemeleri, Vergi Tedbirleri,
Almanya, Amerika Birlesik Devletleri
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COVID-19 PANDEMIC PERIOD TAX REGULATIONS: TURKEY, GERMANY AND
THE UNITED STATES OF AMERICA

Res. Assist. Metin GUZES*

17 November 2019 is the date of when the trace of the pandemic of COVID-19, one of
the biggest challenges encountered in the world, is first detected. The Chinese Government has
treated dozens of infected cases at Wuhan on December 31, 2019, which was also confirmed
by the National Health Commission of the PRC. The pandemic affected almost all the countries
over the globe. This epidemic, which deeply affected the human species, posed a great threat to
the first public health. In addition to bringing a major health problem to the human species, the
virus of COVID-19 has shaken the economy of countries especially ones struggling with
pandemics seriously. Wontless measures have been taken in the economic field and
continuously updated measures continue to be put into effect in the tax field, which is the largest

income item of the states.

A number of regulations have come into force in the field of tax law. A detailed list has
been announced by the Revenue Administration who determines the sectors effected by the
pandemic and need to be covered by force majeure. In addition, businesses whose activities
were temporarily closed were evaluated within this scope. All taxpayers earning self-
employment and commercial and agricultural income taxpayers who keep books on the basis
of balance sheet and operating account are evaluated within the scope of force majeure. Within
the scope of force majeure, the time and payment terms of some declarations have been delayed.
Along with these arrangements, many regulations such as a temporary VAT reduction in the
Air Transportation sector, postponement of the Accommodation Tax, postponement in Tax
Penalties, Deferral of Corporation Tax payments, Municipalities SSI (Social Security
Institution) payment postponement and changes in Customs Legislation have come into force.
In addition to tax regulations, large-scale enhancements also came into force in the financial

field.

* Tokat Gaziosmanpasa University School of Law Faculty Member
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In Germany, changes in Customs Legislation, tax incentives and deductions, delays in
the payment periods of taxes such as Corporate Tax, Income Tax and VAT, exemptions from
some taxes in employers bonuses, delays in tax penalties, Flexibility in Electricity Duty Act,
Aviation Tax and Insurance Tax flexibility, VAT discounts for restaurants, cafes and bars and

many oder regulations have come into force.

In the United States, when we look at the state, many regulations have been brought in.
Since the states have a certain autonomy, each state has implemented many regulations
according to their location. Central government across the country; Tax incentives for
businesses with fewer than 500 employees (The Families First Coronavirus Response Act),
incentives for employers and self-employed taxpayers, delays in Income and Corporate Tax,
net operating losses (NOLs) earned in 2018, 2019, or 2020 and carry back those losses five

years and many other regulations have come into force.

In the present study, first we will give a detailed discussion on the tax regulations
brought in during the period of COVID-19 Period in Turkey. Then, these regulations will be
compared with two different countries including Germany and United States. At the conclusion
part, we will try to share our perspectives and recommendations by taking advantage of the

Comparative Law discipline.

Keywords: Coronavirus (COVID-19), Tax Arrangements, Tax Measures, Germany, The

United States of America
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REVISITING THE ROLE OF MEDIA IN RISK COMMUNICATION—A CASE
STUDY ON CHINA IN THE COVID-19 CRISIS

Yi LU (Claudia) *

The role of media in risk communication should never be underestimated. Past legal
scholarship has advocated on how to utilize media in risk management. Studies are abundant
both in theory and practices on managing risks, which are at a controllable level until end of
2019. Nevertheless, the COVID-19 heavily hit our plant in an identity that is completely
unknown to us. The mass media has never had such a complex impact on our society other than
in the COVID-19 period. During this unprecedented pandemic, the media presented various
facets. On the one hand, the media witnessed, recorded, and educated human beings during the
fight against the coronavirus. The media rapidly developed and expanded its coverage scope in
a short time, which facilitated the enforcement of government policies. On the other hand, the
society also suffered from information explosion brought by the media, including
disinformation (false information that deliberately harms the society), misinformation (false
information without an intention to incur harms) and mal-information (real information that
inflicts harms on the society). From this perspective, it is worthwhile to study the media
industry in China from January to April 2020, where the corona virus exploded. The role of

media is far more complicated than what have been discussed in the legal academia.

This paper strives to answer two sets of questions. First, what was the media landscape
in China during the COVID-19? This question leads to more issues to be looked into—1) What
is the definition of media? Nowadays, besides official news agencies, every person could be a
self-media. 2) What were the orientations of media coverage during the crisis? Chinese people
were fed with all kinds of information while they were doing quarantine at home--true and
false, positive and negative, educating and misleading. 3) What are the interest groups behind
these media? They could be local government policy supporters, local government policy
opponents, central government policy supporters, anti-central-government groups, anti-China
advocates funded by western political groups, so on and so forth. 4) What was the result arising

against this complicated social background? Due to discrepancies in the information-

* Yale University
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differentiating abilities among people, the society was at the edge of being divided. How did it
happen?

The second question is what contributions could a study on Chinese mass media during
the COVID-19 make to the legal academia? Specifically, the risk communication theory
regards the media to be a tool both for educational purpose and risk-related information
dissemination. But how can a functioning risk management system ensure the media to be
effectively served as such a tool? A few questions follow. 1) How to balance the need of
reducing social panic attacks and the need of information dissemination? 2) How to ensure
credibility of the media? In other words, how to differentiate benign information and vicious
information (disinformation, misinformation and mal-information)? 3) What should be the
basis of media policy making? 4) To what extent information censorship should the government
impose? Or, to what extent freedom of speech should be protected? 5) How to maintain a
healthy media environment in the era of globalization? How to weigh the importance of using
media a technological assistance to risk communication against the need of using media as a

political tool?

Looking into the media environment in China, the COVID-19 exemplified that the
media is a double-edge sword in risk communication. By analyzing the above questions, this
paper aims at proposing a more sophisticated perspective on the role of media in crisis

management.

Keywords: Risk communication, benign information and vicious information, media law and

policy making, censorship and freedom of speech
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QUESTIONING THE EFFECTIVENESS OF THE DATA PROTECTION IMPACT
ASSESSMENT UNDER THE GDPR IN TIME OF COVID-19 CRISIS

Eyiip KUN**

In the time of COVID-19 crisis, whether the compliance with the GDPR has been
compromised for the sake of containing the crisis has been discussed widely in Europe. It is
argued that the GDPR provides necessary tools to protect individuals’ data while the world
fights against COVID-19 crisis. During this outbreak, governments seek to employ tracing
applications to monitor people infected to prevent the spread of the virus in Europe and Turkey.
While designing these applications, according to the GDPR, data controllers must draft data
protection impact assessment (DPIA) as controllers aim at vast amount of sensitive personal
data processing through these applications. However, as it is discussed in the paper, there is a
risk that the GDPR fails to provide effective data protection, and it is revealed that this impact
assessment has weaknesses which would impair the effectiveness. In the first section, the
application of the DPIA and when it is necessary will be assessed. In the second section, to
detect its weaknesses the pitfalls of the DPIA under the GDPR will be discussed. When it comes
to the third section, how these pitfalls can be solved to have robust data protection under the

GDPR in the pandemic period will be discussed.

DPIA is one of the new tools provided under the GDPR. DPIA is part of the new
regulatory approaches to data protection. It is a part of the risk-based model under the GDPR
since the preparation of the DPIA hinges on the existence of likely high risk rather than any
harm or outcome. Moreover, while setting forth the DPIA, the meta-regulatory approach is used
because, in the relevant provision of GDPR, there is no direct command that has to be followed
by data controllers. They can decide on how to comply with the DPIA to protect personal data,
and data protection authorities will oversee their activities externally. Controllers establish their
organisational and technical measures to remove or mitigate any risk in data-processing
activities by taking into account the codes of conduct drafted by associations or other bodies
representing controllers or processors under Art. 40 of the GDPR. However, this does not

qualify the DPIA as a co-regulation.

* London School of Economics and Political Science
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Considering the conception of high risk in the GDPR and guidelines, data controllers
will draft DPIA prevalently. Despite its potential for strengthening the data protection
framework, the current provision under the GDPR has a variety of pitfalls which can prejudice
the effectiveness of DPIA. The first weakness in DPIA is the lack of mandatory consultation
with wider stakeholders. The consultation with data subjects is left to the discretion of data
controllers in accord with the highly qualified requirement under Article 35(9). Secondly, there
is no mandatory consultation with stakeholders, which may bring an external perspective on
the impacts of the processing. Thirdly, the disclosure of DPIA has not been envisaged under
the GDPR as this would expose how data controllers manage the risk arising from the intended

processing.

These pitfalls of DPIA under the GDPR deprive the current data protection framework
of positive effects brought by the mandatory data subject and stakeholder consultation. It is
concluded that the former forces data subjects to trust in data processing more and extends
individual control over personal data through participation. The latter affords an opportunity to
get public feedback on the intended processing. The draft bill purposed for COVID-19 tracking
applications stipulates the necessity for public consultation. The proposed bill shows the
importance of DPIA in the effective data protection framework. When it comes to the disclosure
of the assessment, this provides ex-ante transparency which complements the right to be
informed and enhances the right to the complaint as assessment gives detailed information
relating to the processing activities. Furthermore, it may increase the market pressure on
companies to cement their data protection policies since people would criticise their approach

in the intended processing.

Keywords: COVID-19, data protection impact assessments, obligatory consultation,

mandatory disclosure, ex-ante transparency
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AVRUPA BIiRLiGi GENEL VERi KORUMA TUZUGU (GDPR) KAPSAMINDA VERI
KORUMA ETKi ANALIZININ (DPIA) COVID-19 KRiZINDE ETKILILiGININ
TARTISILMASI

Eyiip KUN **

COVID-19 krizi zamaninda, krizin control altina alinabilmesi adina Avrupa Birligi
Genel Veri Koruma Tiiziigii’ne (GDPR) uyumdan taviz verilip verilmedigi Avrupa’da genisge
tartisildi. Diinya, COVID-19 ile miicadele ederken, GDPR bireylerin verilerinin korunmasi i¢in
gerekli araglar1 saglamaktadir. Salgin boyunca hiikiimetler, virlisiin Avrupa ve Tiirkiye’de
yayilmasini 6nlemek i¢in enfekte olmus kisileri takip amacl izleme uygulamalar1 kullanmaya
calistyorlar. Bu uygulamalan tasarlarken, GDPR’a gore, veri sorumlulari, bu uygulamalar
aracilifiyla ¢ok sayida hassas kisisel verileri islemeyi amagladiklarindan veri koruma etki
analizi (DPIA) hazirlamalidirlar. Ancak makalede de tartisildigi gibi, GDPR’in etkin veri
korumasi saglayamama riski vardir ve bu etki analizinin etkililigini zayiflatan eksiklerin oldugu
ortaya ¢ikmustir. Ik boliimde DPIA’nin uygulanmas: ve hangi durumlarda gerekli oldugu
degerlendirilecektir. Ikinci boliimde, zayifliklarmin tespiti icin GDPR kapsamindaki DPIA’nin
eksiklikleri tartisilacaktir. Ugiincii boliimde ise GDPR kapsaminda verilerin korunmasini

giiclendirmek i¢in bu eksikliklerin nasil giderilebilecegi tartisilacaktir.

DPIA, GDPR ile getirilen yeni araglardan biridir. DPIA veri korumasina yonelik
diizenleyici yaklasimlarin bir pargasidir. DPIA’nin hazirlanmasi, herhangi bir sonu¢ veya
zarardan ziyade muhtemel bir yiiksek riskin varligina bagli oldugundan GDPR kapsamnda risk
temelli modelin bir parcasidir. Dahasi, DPIA diizenlenirken, meta regiilasyon yaklagimi
kullanilir ¢linkiit GDPR’1n ilgili diizenlemesinde veri sorumlular1 tarafindan uyulmasi gereken
dogrudan bir emredici kural yoktur. Kisisel verileri korumak i¢in DPIA ile nasil uyumlu
olunacagina karar verebilirler ve veri koruma otoriteleri bu kisilerin faaliyetlerini
denetleyeceklerdir. Veri sorumlulari, GDPR’1in 40. maddesi uyarinca birlikler veya veri
sorumlularmi ve veri igleyenleri temsil eden organlar tarafindan hazirlanan davranis kurallarim
dikkate alarak veri isleme faaliyetlerindeki herhangi bir riski ortadan kaldirmak veya azaltmak
icin organizasyonel ve teknik Onlemler alirlar. Yine de bu, DPIA’y1 birlikte diizenleme

niteliginde degildir.
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GDPR ve yonergelerdeki yiiksek risk durumu géz 6niine alindiginda, veri sorumlular
DPIA’y1 yaygin olarak hazirlar. Veri koruma cergevesini giiclendirme potansiyeline ragmen
GDPR kapsamindaki mevcut hiikiim, DPIA’nin etkinligini tehlikeye atabilecek c¢esitli
eksikliklere sahiptir. DPIA’daki ilk eksiklik, daha genis ¢apta etkilenen kisilerle (stakeholders)
zorunlu miizakerenin olmamasidir. Ilgili kisilerle miizakere, madde 35/9 kapsamindaki siki
sartlara tabi kilinmakla birlikte veri sorumlulariin takdirine birakilmistir. Ikinci olarak,
etkilenen kisilerle (stakeholders) verileri islemenin etkileri hakkinda dis bir bakis acisi
getirebilecek zorunlu bir miizakere yoktur. Uciincii olarak, DPIA’nin aciklanmasi, veri
sorumlularmin isleme siirecinden dogan risklerle nasil basa ¢iktigin1 ortaya koyabilecegi igin

GDPR kapsaminda 6ngoriilmemistir.

GDPR kapsamindaki DPIA’nin eksiklikleri, mevcut veri koruma c¢ergevesini, ilgili
kisiler ve etkilenenlerle zorunlu miizakerenin getirdigi olumlu etkilerden alikoymaktadir.
Ilkinin ilgili kisilerin veri isleme siirecine daha ¢ok giivenmesi ve katilim yoluyla kisisel veriler
iizerindeki bireysel kontrolii genislettigi sonucuna varilmistir. ikincisi, amaclanan isleme
hakkinda kamuoyu geri bildirimi alma firsati verir. COVID-19 izleme uygulamalar1 i¢in
tasarlanan yasa tasarisi, halkin miizakeresini gerekli gérmektedir. Onerilen yasa tasarisi, etkili
veri koruma agisindan DPIA’nin 6nemini gostermektedir. Degerlendirmenin agiklanmasina
gelince bu, bilgi alma hakkini1 tamamlayan bir seffaflik saglar ve isleme faaliyetleri ile ilgili
ayrintili bilgi verdiginden, bu sikayet hakkini gelistirir. Ayrica insanlar, amaglanan isleme
faaliyetine yonelik yaklagimlar1 elestirecegi i¢in bu durum, sirketlerin veri koruma

politikalarmi gliglendirmeleri tizerindeki piyasa baskisini artirabilir.

Anahtar Kelimeler: COVID-19, veri koruma etki analizi, miizakere zorunlulugu, agiklama

zorunlulugu, seffaflik
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10:50-11:00 Ara

II. Oturum
11:00- 12:40

Oturum Baskani: Prof. Dr. Ali Yesilirmak (ibn Haldun Universitesi)

Dr. Ogr. Uyesi ilyas Gélciiklii (Altinbas Universitesi)
Milletleraras! Tahkimde Hakemierin S6zlesmeyi Yeni Kosullara Uyarlamasi

Ar. Gor. Siileyman Yasir Zorlu (Fatih Sultan Mehmet Vakif Universitesi)
CAS Kurallarr Cergevesinde Uyusmazhigin Esasina Uygulanacak Hukuk ve
CAS Kararlarinda Mticbir Sebep Meselesi

Ar. Gor. Omer Faruk Kafali (ibn Haldun Universitesi)
Milletlerarasi Tahkim ve Covid-19: Salginin Etkilerinin Azaltiimasi Amaciyla
Olasi Onlemlere lliskin ICC Rehberi

Ar. Gor. Ahmet Diilger (ibn Haldun Universitesi)

Tahkim Durusmalarinin Online Yapiimasi: ISTAC ve Abu Dabi Tahkim
Merkezi Kurallan incelemesi

12:40-14:00 Ogle Arasi



. Oturum
14:00- 16:00

Oturum Baskani: Prof. Dr. Nursen Caniklioglu (Marmara Universitesi)
Dog. Dr. Yeliz Bozkurt Giimriikgiioglu (ibn Haldun Universitesi)
Covid-19 Pandemi Déneminde Home-Office Uygulamasina lliskin Tirk ve

Alman Hukuku’nda Mukayeseli Bir Degerlendirme

Doc. Dr. Cumhur Riizgaresen (Lefke Avrupa Universitesi)
Salgin Hastaliklarin Maas ve Ucretlerin Haczine Etkisi

Dr. Hasan Kayirgan (Erciyes Universitesi)
Koronavirtis Salgini Nedeniyle Sokada Cikma Yasaklarinin Ucret Odeme
Borcuna ve Telafi Calismasina Etkileri

Dr. Ogr. Uyesi Mehmet Bulut (Bayburt Universitesi) _
Turkiye’de Pandemi Sdrecinde Is Saghgi ve Glvenligi Mevzuatina lliskin Meseleler

Ar. Gor. Mehmet Zahid Yener (Ankara Yildinm Beyazit Universitesi)

Covid-19 Salgininin Is Kazasi ve Meslek Hastaligi Bakimindan Degerlendiriimesi

16:00-16:10 Ara

IV. Oturum
16:10- 17:50

Oturum Baskani: Prof. Dr. Sezer Cabri (Istanbul Medeniyet Universitesi)

Doc. Dr. Selin Sert Siitcii (Akdeniz Universitesi)
Covid 19 ve Tirk Aile Hukuku Sézlesmelerine Etkileri

Dr. Ogr. Uyesi Ozlem Acar Unal (istanbul Kiiltiir Universitesi)
Covid-19 Virdstinin Sézlesmelere Etkisinin TBK Md. 138 Hikmii
Cercevesinde Degerlendirilmesi

Dr. Ogr. Gorevlisi Atakan Adem Selanik (Kibris Sosyal Bilimler Universitesi)
Salginin (Covid-19) Isyeri Kira Sézlesmelerine Etkisi

Dr. Ogr. Uyesi Ciineyt Bellican (istanbul Kiiltiir Universitesi)
Isyeri Kira S6zlesmelerinde Covid-19 Salgininin Kira Bedeli Odeme Borcuna Etkisi



30 Mayis 2020 - Cumartesi

. Oturum
09:00- 10:40

Oturum Baskani: Prof. Dr. Talat Canbolat (Marmara Universitesi)

Dog. Dr. Ahmet Akman (Necmettin Erbakan Universitesi)
Vakif Medeniyetimizde Darissifalar

Dr. Ogr. Uyesi Duygu Kocak Diker (Kocaeli Universitesi)
Covid-19 Pandemisinin 6098 Sayili TBK ve 6102 sayili TTK Uyarinca Satis S6zlesmelerinde
Gézden Gegirme ve Ayibi Bildirim Stirelerine Etkileri Uzerine Diisiinceler

Av. Dr. Mustafa Erdogan (istanbul Barosu)
Zorunlu Lisans Aracihigiyla Covid-19 llaglarina Hizli Erisim

Ar. Gor. Merve Arslan (Tokat Gaziosmanpasa Universitesi)
Korona Viras Sebebiyle Yayginiasan Online Alisverislerde Kabul Edilen Elektronik
Soézlesmelerin Tiiketicinin Korunmasina Etkileri

10:40-10:50 Ara

II. Oturum
10:50- 12:30

Oturum Baskani: Prof. Dr. Siikrii Yildiz (ibn Haldun Universitesi)

Doc. Dr. Haci Kara (istanbul Medeniyet Universitesi)
Covid-19 Pandemisinin Deniz Ticareti Hukuku’ndaki Sdrelere Etkisi

Dr. Ogr. Uyesi Zehra Badak (istanbul Ticaret Universitesi)

What Will Be the Effect of Distributed Ledger Technology Law (DIt Law, Lex Cryptographia) to the
Company Law? A Study on The Future of the Organzation of Companies with the New Normal
[Dagitiimis Kayit Teknolojisi Hukukunun (Dit Hukuku, Lex Cryptographia) Sirketler Hukukuna

Etkisi Ne Olacaktir? Yeni Normal lle Sirketlerin Organizasyonunun Gelecegi Calismasi]

Dr. Ogr. Uyesi Mete Tevetoglu (Maltepe Universitesi)
Koronaviris Salgininda Kulflanilan Teknolojik Uygulamalarin Yol Actigi
Tartismalarin Hukuki Acidan Degerlendiriimesi

Dr. Onur Sabri Durak (Sanghay Jiaotong Universitesi Koguan Hukuk Fakiiltesi & Derin
Deniz Yatagi ve Kutup Arastirmalan Merkezi)

Covid - 19 Salgininin Zaman Carteri Uzerindeki Etkilerinin Ingiliz ve Ttirk Hukuklarina
Gére Incelenmesi ve Degderlendirilmesi

12:30-13:30 Ogle Arasi



. Oturum
13:30- 15:10

Oturum Baskani: Prof. Dr. Mahmut Koca (Istanbul Sehir Universitesi)

Prof. Dr. Nevzat Alkan (istanbul Universitesi)
Covid- 19 Pandemisinde Otopsi Islemleri Uygulamalari

Dr. Ogr. Uyesi Esra Alan Akcan (istanbul Medipol Universitesi)
7242 Sayill Ceza ve Glivenlik Tedbirlerinin Infazi Hakkinda Kanun lle Bazi Kanunlarda
Degisiklik Yapiimasina Dair Kanun’un Genel Degerlendiriimesi

Av. Dr. Murat Sadak (istanbul Barosu)
Yapay Zekanin Ceza Hukukuna Yansimasi

Dr. Hiiseyin Turan (Anayasa Mahkemesi)

Kisi Ozgiirliigil ve Givenligi Hakkina Miidahale Olusturan Tutuklamanin Olgilil Olmast
ve 7242 Sayili Kanun’un 15. Maddesinin Bu Kapsamda Degerlendiriimesi

15:10-15:20 Ara

IV. Oturum
15:20- 17:00

Oturum Baskani: Prof. Dr. Yavuz Atar (ibn Haldun Universitesi)

Dr. Ogr. Uyesi Fatma Duygu Bozkurt (Pamukkale Universitesi)
Covid-19 Pandemi Sdrecinde Esitlik likesi ve Ayrimcilik Yasagi: Yasa Bagl Sokaga Cikma Yasagi

Dr. Ogr. Uyesi Murat Tumay (istanbul Medeniyet Universitesi)
Insan Haklarini Feda Etmeden Covid 19 Salgini ile Miicadele

Ar. Gor. Batuhan Ustabulut (Kocaeli Universitesi)
Uzaktan Egitim ve Devletin Pozitif YaktGmliiikleri

Dr. Akif Tégel (Adalet Bakanhgi)
Koronaviris Salgini D6neminde Seyahat Hrriyetinin Kisitlanmas! Hakkinda Bir Degerlendirme

17:00-17:10 Ara



V. Oturum
17:10- 18:50

Oturum Baskani: Prof. Dr. Nur Kaman (istanbul Sehir Universitesi)

Dr. Melike Ozge Cebi Bugdayci (Ankara Yildinm Beyazit Universitesi)
Pandemi Tedbirleri Kapsaminda “Kamuda Esnek Calisma” Uzerine Bir Degerlendirme

Dr. Ogr. Uyesi Muhammed Géggiin (ibn Haldun Universitesi)
Kamu Hizmetlerinin Stireklilik ve Uyarlanma likeleri Arasindaki lliskinin Koronaviriis
Sdrecindeki Bir Tezahiirii: Uzaktan Egitim

Dr. Ogr. Uyesi Ural Akiiziim (Istanbul Gedik Universitesi)
Yeni Normal Dizeninde Kamu Hukuku Illkeleri: Nasil Bir Degisim?

Ar. Gér. Seyit Rasim Doru (istanbul Universitesi)
Yeni Tip Koronavirtis (Covid-19) Salgininin Idari Faaliyetlerin Gériinimiine Etkisi
ve Uygulamada Birlik Problemi

18:50 Kapanis Konusmasi Prof. Dr. Yusuf Caliskan

Paralel IV. Oturum*
14:20- 15:40

Oturum Baskani: Dr. Ogr. Uyesi Omer Faruk Erol (ibn Haldun Univeristesi)

Dr. Ogr. Uyesi Hakan Kolgak (Recep Tayyip Erdogan Universitesi)
Sinirlandirma Sebeplerinin Yetersizligi: Seyahat Hdrriyetinin
Sinirlandinimasinda Anayasa Degisikligi Gerekliligi

Ar. Gér. Metin Giizes (Tokat Gaziosmanpasa Universitesi)
Covid-19 Pandemi Déneminde Vergisel Diizenlemeler: Tiirkiye,
Almanya ve Amerika Birlesik Devletleri

Yi LU (Claudia), LL.M. (Yale University)
Revisiting the Role of Media in Risk Communication -
A Case Study on China in the Covid-19 Crisis

Eylp Kun, LL.M. (The London School of Economics and Political Science)
Questioning the Effectiveness of the Data Protection Impact Assessment
under the GDPR in Time of Covid-19 Crisis

[Avrupa Birligi Genel Veri Koruma Tiziigi (GDPR) Kapsaminda Veri Koruma
Etki Analizinin (DPIA) Covid-19 Krizinde Etkililiginin Tartisiimasi]

*Bu oturumun canli yayin linki law.ihu.edu.tr adresinden duyurulacaktir.









KORONAVIRUS DONEMINDE
GUNCEL HUKUKI MESELELER
SEMPOZYUMU

BiLDIRi OZETi KIiTABI

29 - 30 Mayis 2020

Covid-19 salgini sebebiyle dunya capinda Ulkeler arasi kara ve hava
ulasiminin kesilmesi, ihracat yasaklar, karantina kararlari, tlke veya
sehir bazinda sureli veya sUresiz sokaga cikma yasagi kararlari,
seyahat yasaklari, toplantiyasaklari, isyeri faaliyet yasak ve sinirlama-
lar gibi devlet mudahalesi olarak nitelenebilecek birtakim énlemler
alinmugtir. Alinan bu onlemlerin hukuki  sonuglarinin incelenmesi
amaci ile ibn Haldun Universitesi Hukuk Fakultesi tarafindan 29-30
Mayis 2020 tarihlerinde "Koronavirls Doneminde GUncel Hukuki
Meseleler” baslikli Sempozyum duzenlenmistir. Hukukun tOm alanla-
rnda bildiri sunulan bu sempozyumda, ozellikle pandemi donemi-
nin ekonomik, sosyal ve teknolojik alanlarda ortaya ¢ikardig degisim-
lerin ulusal ve uluslararasi hukuk Uzerindeki etkilerinin degerlendiril-
mesi amaclanmigstir. S6z konusu etkiler, Tork Hukuku ve uluslararasi
hukuk acisindan mukayeseli bir sekilde ele alinmig olup, sempozyum-
da sunulan bildiriler, Milletlerarasi Ozel Hukuk ve Milletlerarasi
Tahkim Hukuku, is ve Sosyal Guvenlik Hukuku, Medeni Hukuk, Ticaret
Hukuku, Ceza Hukuku, Anayasa Hukuku, insan Haklar Hukuku ve
idare Hukuku alanlarinda pandemi ekseninde ortaya cikan hukuki
meselelerin olan ve olmasi gereken hukuka iliskin degerlendirmeleri
icermektedir.
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